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'E T 'T E R "7 Dr. Blackſtone' 8 opinion concerning the AR of Tolera- 
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tion, that it only frees Diſſenters from the penalties, not from the erime 
of nonconformity, ſtated, page 1.—5. The reaſon aligned for this opinion con- 


ſidered, p. 5. 


The contrary opinion, That the crime of nonconformity is a- 


|  boliſhed together with the penalties, with reſpe& to thoſe who are qualified as 


the act directs, proved, (1) from the mode of expreſſion in that clauſe of the act, 
which repeals the penal ſtatutes with regard to ſuch perſons, p. 
thoſe clauſes which protect the diſfenting worſhip : the argument of a noble 


Lord in a high department of the law upon this head, p. 7—8. (3) from the 


6,—=8. (2) from 


! unanimous judgment of the Commiſſioners Delegates, and of the Houſe of 


Lords, in the ſheriff's caſe : the grounds of their judgment ſtated, and ſhewn : 
to be, that Diſſenters are freed from the crime as well as penalties of noncon- 


diſſenting worſhip, under the toleration: The opinion of a noble Lawyer, and 
of the late Speaker Onſlow, p. 12,=14. Concluſion, p. 14,—15, 


| formity, p. 10,—12. Further conſideration of the ſtate of Diſſenters, and of 
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LITT R II. Dr. B. zhaving diſclamed the approbation of the ſlatute againſt 


Arlt III. Dr. B's account of the penal ſtatute againſt the Deiſls, and his : 
| ſentiment concerning the fitneſs of their being puniſhed by the magiſtrate, p. 
31,—34. His argument for ſuch puniſhment from the tendency of their prin- 
_ ciples conſidered, p. 35,—36. His argument for puniſhing thoſe who depre- 
ciate the efficacy of Chriſtianity, taken from the nature of judicial oaths con- 
ſidered, p. 36-—38. An enquiry, whether the reproaches and calumnies 
which infidels throw upon religion, be a proper ground of the magiſtrates pu- 
niſhing them; inaſmuch as they affect the honour of God, are offenſive to good 
men, and tend to leſſen the influence of religion, p. 39, — 42. The proper tem- 
per and conduct of Chriſtians towards thoſe who revile their holy religion, 


ez further reaſons againſt the punilargent of Inhdels * he N ws 


Arians, charged upòh Him by: Dr prichley, the omiſſion or alteration of ſome 


expreſſions 1 in his Commentaries ſhewen to be neceſſary, p. 16,.— 18. An enquiry 
into the proper authority for defiutng hereſy, of which Dr. B. ſpeaks: proved, 
that there is no ſuch authority : the right of private judgment aſſerted, p. 


418,—21. Herely not being ſufficiently defined Dr. B. thinks a defect in the 


law: ſhewn to be an advantage to religi os liberty, conſidering the lenity of 
the times, p. 22. Suppoſing hereſy ptmi 

quiry into the nature of that puniſhment, Dr. B's ſentiments concerning it 
examined and refuted: temporal penalties improperly applied to caſes of here · 
fy, p. 24—29. Whether it be the right of a national church. as Dr. B. inti- 
mates, to prevent the propagation of crude and d. undigeſtes ſentlnents | in N 


ble by human authority, an en- 


ous matters, P · e 


* 


- Ln TTER IW. The ein in the Aa of Unitormity againct ſpeaking in e 


on of the common prayer. Dr. B. of opinion, that the continuance of it to 
the preſent time is not too ſevere and intolerant, p. 44,—47. The reaſon for 
his opinion conſidered : (1) That it is indecency, by ſetting up private judgment 
in oppoſition to public, p. 48—50. (2) Arrogance, in treating with rudeneſs 


and contempt what hath a better chance to be right than the ſingular notions 


ot a particular man, p. 51,—57. (3) Ingratitude, by denying that liberty to 
the members of the national church, which the retainers to every petty con- 
venticle enjoy, p. 5$,—59. Even allowing Dr, B's reaſons, the clauſe ſtill too 
ſevere and intolerant, p. 60. Dr. B's attempt to juſtiſy it, as a means of ſe- 

| 2 the purity and decency of the national worſhip, conſidered, p. 60,—61. 
Dr. B. wrongin his approbation of i it, as a lawyer, becauſe it is ſo drawn as to 
include perſons not guilty of that crime, which he ſuppoſes is the only one in- 
tended, p. 61,—62. Dr, B s encomium of the reign of Elizabeth conſidered, = 


P · PDE 


PosTSCrIPT 


»w *3 


ther the continuance ef this clauſe in terrorem be vindicable, becauſe it is le- 


mitted by him, that no reſtraint ſhould be laid upon rational enquiries into the 
propriety of the eſtabliſhed mode of worſhip : but the queſtion ſhewn to be, 


church and the Diſſenters, not, as the learned Commentator ſuppoſes, mers 
A trifles, p. 75.—76. 6 


Levers V. Dr. B's opinion, that an alteration in the . conflithtion. or 


ty to make alterations, p. 77,—78. Obſervations concerning the deſign of 


B's: poſition, that thoſe who divide from the church upon matters of indiffer- : 


Berti VI. Dr. B's opinion, that a teſt law, excluding Diſſenters from civil 


93,—94. Not conducive to the good of the ſtate: not granted to the church, 
as a reward for her inforcing the duties of imperfect obligation, or in lieu of 


p. 95;—96., Not purchaſed by the church by her conſenting to a toleration, | 
mk 96;—100. In what ſenſe an.excluſive teſt is for the good of the church, 
| conſidered : whether vindicable, becauſe it is for her emolument : how far it 
contributes, as Dr. B. ſuppoſes, to her ſecurity or protection, p- 101,—106. 
Objection from the deſtruction of the eccleſiaſtical conſtitution in the laſt cen- 


rr 


c N r E N 1 


i 111 


PosTSChIPT to LeTTER.TV. A further confideration of the clauſe againſt 


ſpeaking i in derogation of the common prayer, occaſioned by ſome alterations 


in a ſablequent edition of the Commentaries: The learned Commentator of o- 


pinion, that the continnance of it to the preſent time, in terrorem at leaſt, is 


not too ſevere and intolerant, p. 65, 66. The nature and propriety of acts in 
terrorem in general, and of this in particular, conſidered, p. 66,.—69. Whe- 


velled, not againſt thinking differently from the national church, but, as the 
Commentator aſſerts, agaiuſt railing at the church and its ordinances, p. 70. Ad- 


concerning direct poſitions and declarations, and arguing in ſupport of them ; be 
to which the act expreſsly refers, p.,71,—73. The ordinance in favour of the 5 
directory examined and exploded, 73.—74. The points in debate between the 


liturgy would be an infringement of the act of union, conſidered, upon his own 
ſtate of it, namely, ſuppoſing the Britiſh parliament have a competent authori- 


this act, p. 79. Conſideration of Dr. B's aſſertion, without any regard 5 
the deſign of the act, from the nature of ſolemn pada concenta, p. 80,—84. Dr. 


ence, do 1t upon no reaſon at all, conſidered, p. 84.—86. 


_ offices, is efſential to the idea of a church eſtabliſkment, examined, p. 87.—92. : 
The injuſtice of excluding any good ſubjects on a religious account, aſſerted, 
Such excluſion not to be vindicated by the plea of public good, p. 


her reſigning to the ſtate her independence, and the appointment of her officers, 


tury, . anſwered, p. 107. — 108. A ſacramental teſt little or no ſecurity to the 


church in its own nature, and . properly” applied to civil purpoſes, 
108.— 109. 


Lerrtes VII. 


JJ 


18 LETTER vil. A paſſage in Dr. B's chapter of Præmunire conſidered, and that 
1 it contains a reflection on the principles of the Diſſenters as deſtructive of the ob- 
ligations of ſociety, proved, p. 110, — 111. His compariſon of their princi- 
ples with thoſe of the Roman Catholics, as, „ aiming at a diſtin, indepen- 
2 « dent ſupremacy of their own, where ſpiritual men and ſpiritual cauſes are WS 
1 % concerned,” examined and confuted, p. 112,—113. That their principles | 


7 


are totally inconſiſtent with thoſe of the Anabaptiſts in Germany, and Fifth 


monarchy-· men in England, in the laſt age, ſhewn, p. 115.—116. Dr. Prieſt- 

ley not ſiagular in his interpretation of a particular paſſage in the Commenta- 

1 ries, which Dr. B. hath promiſed to correct p. 117. The author's reaſon for 

4 Vriting to Dr, B. Concluſion, p. 118,——r 19. „„ 

Furneaux's Advertiſement prefixed to Appendix No. I. p. 120, 

Dodſon's Letter to Furneaux, p. 127. 

Mr. Juſtice Foſter's Argument in the Caſe "of Allen Erin. Eſq; againſt Sir 
| Thomas Harriſon, Chamberlain of London, 123 136. 

Extrad from the Journals of the Houſe of Lords, p. 130. — 142. 

Lord Mansfield's Speech in the Houſe of Lords, in the Caſe of the Chamber 

. lain of London, * Allen Evans, Eſq; P. 142, 136. 
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RE M A . 


: Some Paſſages in the Fourth Volume 


the Laws of England, Ge. 5 


- lume of Dr. Blackſtone's Commentaries, which was 


| juſt then publiſhed, deſerved the notice of Diſſenters. Accord- 
| ingly 1 procured the book, and found the paſlages referred to, 


contained the moſt injurious reflections on that part of the com- 


| munity to which I belong; but as they are altogether deſtitute 
of candour, ſo they are unſupported by truth, or even a decent 


appearance of argument, I own that I have been the more ready 


to animadvert upon this writer, left, (as he is ſuppoſed to poſleſs 
| the confidence of the preſent mann his ſentiments ſhould be 


conugered 


| BLACKSTONE" 8 Commentaries on 


I the time that I was engaged in writing on the ſub- 
jet of church. authority, in anſwer to Dr. Balguy, I 
was informed that a paragraph or two in the laſt vo- 


ß YMARES ON. 


2 conſidered as a notification to Diſſenters,in what li ght they arere- 

garded by thoſe who are in power; and it ſhould be imagined, 

that ſome deſign is formed to eſtabliſh a ſyſtem of civil and eccle- 
fiaſticaltyranny ; but when my readers ſee how groundleſs are all 
his inſinvations to our prejudice, and how exceeding futile are 


the arguments he produces in favour of the obſolete ſtatutes a- 


gainſt the Diſſenters, I am perſuaded they will aſk for no other 
Proof, of there being no intention, in any ſet of men, who are in 1 


their . to revive and enforce them. 


TIE manner in which Dr. Blackſtone has trated the Dit. 
ſenters, i is ſuch as I ſhould not have expected from a perſon of a 
liberal education, who has gained a conſiderable ſhare of reputa- 

tion as a writer, and who being ſo perfectly ſkilled in the /aws of 

his country, ſhould have been better acquainted with the znhabi- 
| tants of it. Having done juſtice to the former, in his truly ad- 


mirable Commentaries, he ſheuld not have traduced the latter, 


and have inſulted his fellow citizens, who — his abilities, 


and Never gave him any provocation. 


B ESI D Es, chis writer? 8 good ſenſe ſhould have informed 
i view. that, in the preſent ſituation of public affairs, it is peculiarly 
| unſeaſonable to irritate and diſunite the ſubjects of this realm. It 
is now particularly requiſite, that every thing ſhould be ſaid and 


done, that may tend to make all the different claſſes and denomi- 
nations of people think well of one another; that, laying aſide all 


liberal and party prejudices, we may unite together for the pub- 

lic good. But Iam ſorry that I cannot help conſidering Dr. Black- 
| Rone as a man, who, finding a houſe already in flames, either 
5 wantonly « or wickrely, N another faggot into R. 
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laws proved a principal means, under providence, of preſerv- 


5 ing the purity, as well as decency of our national worſhip. 
Nor can their continuance to this time be doomed too ſevere 


| © andintolerant, when we conſider, that they are levelled at an 
= 
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SECTION. I. 


IN indication of the ſtatutes of Edward VI. and Queen Eli- 
| zabeth (ſtatutes which nothing can even account for, but the 
groſſeſt ignorance of the nature and purpoſes of the chriſtian in- 
ſtitution, of the natural rights of mankind, and of the proper 


object of civil ſaciety and government; together with the moſt 


pitiable bigotry, and the moſt violent party rage) ſtatutes, which 
: enact, that i any perſon whatſoever dll beat any thing in derogati- 


on, depraving or deſpiſing of the book of common: prayer, he /hall forfeit, 


' for the third offence, all bis goods and chattles, and ſuffer mmpriſonment 
for life; he ſays, p. 50. « Theſe penalties were framed in the 

| © infancy of our preſent eſtabliſhment, when the diſciples of 

| ©< Romeand Geneva united in inveighing, with the utmoſt bit- 


te terneſs, againſt the Engliſh liturgy : 180 the terror of theſe 


offence, to which men cannot, now be prompted, by any laud- 
able motive, not even by a miſtaken zeal for reformation; 
*© ſince from political reaſons, ſufficiently hinted at in a 8 


— 


e viſeable to make any alterations in the ſervice of the church; 


0 


eq 


* 


“ form. And therefore the virulent declamations of peeviſh or 


“ opinionated men, on topicks ſo often refuted, and of which the 


« preface to the liturgy is itſelf, a perpetual refutation, can be 
calculated for no other purpoſe, than merely to diſturb the 


* 


Ba conſciences, and poiſon the minds of the people.” 
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volume (ſee vol. 1. p. 98.) it would now be extremely unad- 


unleſs it could be ſhewn that ſome manifeſt impiety or ſhock- 
ingabſurdity would follow from continuing it inits preſent, 
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BE REMAR KS ON 


1 ALMOST ſuſpect that this paſſage i is borrowed from ſome 


old Thirtieth of January ſermon. It would certainly ſuit ſuch-a 
place far better than a grave diſpaſſionate treatiſe on the laws of 
England. There is one circumſtance, however, that looks more 
like the lawyer than the divine. A mere divine would hardly 
| have been ſo far off his guard, as to give ſo plain a hint of the 

- weakneſs of the reaſons and arguments in ſupport of the church of 

England, as Dr. Blackſtone has, unawares, done, in ſaying, that 
1 it has been the terror of penal laws that has proved the principal a 
means of Freie vin 8 the Futte as well as 1 of the national 5 
worlhip. %%% an ra an Os 


An iT TING, what is far from being true, that, for poli- 
tical reaſons, it were extremely unadviſeable to make any al- 
teration in the ſervice of the church; and admitting, alſo, what 
zs as far from the truth, that there is no manifeſt impiety or 
| ſhocking abſurdity in the preſent forms of the church of Eng- 
land ; why may [ not ſpeak in derogation of the book of common- 
5 prayer, or even in contempt of it, if | really think it a defe@:ve, and 
contemptible performance? Where is the great crime it, inſulted as 
the Diſſenters have always been, with the malice, and nonſenſe of 

high churchmen, they ſhould, now and then, ſpeak, or even 
write in their own vindication: if it were only to convince thoſe 
who have been deluded by the lies and the ſophiſtry of their ad- 
verſaries, that Diſſenters are men like themſelves, with hands, 


heads, and underſtandings like other men ; and that they have 


no tails, or cloven feet; a notion which ſome well- meaning peo- 
ple have been almoſt made to believe? And how is it poſſible to 
vindicate our conduct as Diſſenters, that is, our not uſing the 
common: prayer book, without {peaking . In derogation of it. Ik 
the motive be not laudable, it is ſurely innocent and per donable, 


which 18 quite ſuſlicient tor our vindication. 


Semper cg e auditor rantum, nu UNGuarmmme reponam, Vexatus Tobias 


JuvENAL. 


WITHOUT 


Da. BI AC KSTONE. 9 


WI. THOUr n ourklres about the eſtabliſhed Arch 
(though it be our indiſpenſible duty to endeavour to enlighten 


the minds of all men, as far as we have opportunity) we mult, 
nov and then, be allowed to write ſomething in order to confirm 


the wavering of our own perſuaſion, eſpecially confidering that 


all the influence of this world bears againſt us; ſo that, with 
every advantage of argument, our intereſt rather loſes ground; 
and what can we ſay, that is better adapted to purſuade Diſſen- 
ters to continue in their preſent ſituation, than to ſhew them 
how much worſe they would be by the change? It is not denied, 
that the laws permit us to write. Is it not hard then, not to be 
allowed to write in our beſt manner, and make uſe of our bet 
arguments? To me this appears to be a duty of indiſpenſible ob- 
ligation, on a perſon who has the caufe of religion at heart, and 
is deſirous of preſerving it free from the corruptions that have 
been elſewhere introduc into it ;- and yet for this diſcharge of 
my duty, I muſt forfeit all my goods and chattels, and even be 
| impriſoned for life, and this cool lawyer will tand by, and deem 
the ſentence not too ſevere and intolerant ; becauſe, according to 
his caſuiſtry, forſooth, it isimpoſlible my motive ſhould be a Iaud- 


able one. But will this author ſeriouſly maintain, that conſfiſca- 


tionof goods and 1m priſonment for life, is not too ſevere a puniſi- 

ment for all actions, the motives of which are merely not Jandable? 
Doth this writer himſelt do nothing but whatis, ſtrictly ſpeaking, 

meritorious and worthy of praiſe? Doth he never waſh his hands, 


gs his clothes, or pare bis nails? | 


Con $CIENTIOUS, HATER 481 think myſell i in What I do. and 
ſatisſied as Iam, that my motives in writing in defence af the 
_ diſſenting intereſt, if not laudable, are juſt and reaſonable, this au- 
| thor inſiſts upon it, that ſuch writings as mine can be ealculated 


for no other purpoſe, than merely to 4% urb the conſciences and poiſon 
the minds of the people. If this be 01 the virulent declamation of a pee- 
viſhand opinionated man, I do not know what is. It does not ſeem to 
be in the power of words to give a clearer indication of it. That 
any man ſhould ever mean nothing (and if chis be not the ſenſe 
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of the word calculated, it has no meaning at all, that is in the 
leaſt degree to this pur poſe in this place) but to diſturb the con- 
ſciences and poiſon the minds of his fellow creatures, I traſt I 
| ſhall always think ſo well of my ſpecies, and of its author, as to 
deem impoſlible. I even queſtion whether the moſt depraved of 
all beings be capable of doing evil for it's own ſake, The para- 
graph I am animadverting upon, is calculated to do as much 
miſchief as moſt things I have ever read, tending to inflame the 
animoſity of a party, and to increaſe our unhappy diviſions z but 
I charitably'think this author meant ſomething 55 though bis 
| e have fadly bewildered his 1 „ 


As this writer has 1 no objection to W alterations in the 
new editions of his works, I will beg leave to ſuggeſt an emen- 


dation of this ſtrange paragraph; and propoſe that, inftead of 
the virulent declamations of peeviſh and opinionated men, he would 


write the calm reaſonings of ſober and conſcientious men (and I hope 
he is not ſo much a churchman, as not to allow, that ſome Diſ- 
ſenters, though perhaps not myſelf, may be conſcientious and 
calm in diſcuſſing matters of religion) and then it will be no diffi - 


cult ſtep to advance in his argument, if he ſuppoſe, that calm and 


conſcientious men may have a tue zeal for reforming what ap- 


pears to them, a corrupt religion; and the next, and final ſtep 


in this argument is ſtill more caſy, namely, that a conſcientious 
man, influenced by true zeal, is juſtified before God and his own 
_ conſcience (which is all that he is ſolicitous about) if he do dero- 


gate from what he thinks to be a corrupt mode of religion, in or- 


der to bring about a reformation of it, notwithſtanding every 


political reaſon that may be alledged to the contrary. Thoſe who 
have the cauſe of religion at heart, and are chiefly influenced 


by a regard to a future world, are not very apt to enter into politi- 
cal reaſons, and conhiderations by VOY ey may pleaſe men. 


* 
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cremely 
| unad- 


Hen let my reader top, and cover with his hand what im- 


i mediately follows, and if I were to adopt the ſtyle of my coun- 
try, 1 might lay him a very unequal wager, that he would not - 
in many times, gueſs what this great reaſon is. I ſay reaſon, in | 

the fingular number, for in the place referred to, I find on! 

one mentioned, OY I was led to yer more. It here follows: 15 


us A v alteration in the conſtitution or curry of the church of 


„ England would be an infringement of the fundamental and 5 


« eſſential conditions Of what? „ of the union betwixt Eng- 


60 land and Scotland, and would greatly ns he that union.” 


+ REALLY have not cond the Fres and candid dif : 
ui ſitions, but 
Iam pretty conſident, that this of Dr. Blackſtone” 5 me Se 


on to their propoſed emendations of the liturgy, that never once 
occurred to any of them. But they ought to have had a /aw- 


yer among them. There is nothing like uniting the two pro- 


feſſions of Law and Divinit 
3 Y 3 and the one is ver defective * 
out the other. | and : with: 


1 TrINE, indeed, the reaſonin f 
. go this author himſelf, and 
of the biſhop of Glouceiter, whom he quotes in a note upon this 
curious paſſage (added in the ſecond edition of this work) might 
have allayed his fears from ſuch an infringement of the union as 


. « For” he ſays, © it may juſtly be doubted, whether an 
infringement of the fundamental and neceſſary conditions of 


the union (though a manifeſt breach of good faith, unleſs done 


upon the molt preſſing neceſſity) would conſeque 
tially diſ- 
“ ſolve it. For the bare idea of a ſtate, without * Hs 1 


© whereveſted, to alter every part of its laws, is the height of po- 


95 litical ure The truth ſeems to be, chat as ſuch an incor- 


E = „ Ftorate 


Das. BLACKSTONE. : 11 
unadviſeable to make any alteration in the ch i 
urch of En land, 

its liturgy; ; and for this purpoſe let us follow our author 8 2 


rence to vol. 1. p. 98, of this elaborate work, in wh | 
ich we are 
informed that we ſhall find them e intimated. _ 


12 . . oh : R E M ARE 8 on N 


& porate union 5 (Which is well diſtinguiſhed by a very learned pre- 


cc late from a ſederate alliance, where ſuch an infringment 
would certainly reſcind the compact) the two contracting ſtates. 
b are totally annihilated, without any power of revival ; and a 
« third ariſes from their conjunction, in which all the rights 
e of ſovereignty, and particularly that of Jegillation, muſt of ne- 
4 ceſlity reſide. (See Dr. War burton's Alliance, p. 195.) But 


& the imprudent exertion of this right would probably raiſe a 
«© very alarming ferment in the minds of individuals ; ; and there- 
«« fore, it is hinted above, that ſuch an attempt might enden: 


46 ger (though not certainly deſtroy) the union.“ 


T H ouGH I am of opinion that both theſe eaten Doctors 
argue very weakly, and upon principles by which they might 
- quibble away all the natural rights of man, when once he is en- 


: tered into ſociety ; it will ſerve my purpoſe, as an arguinent ad ; 


hominem. It ſeems, then, that the right to make abrdrations | in 


the liturgy is allowed, and all that is neceſſary to be obſerved 
is prudence in the uſe of it; and this I doubt not, will be ap- 


plied, whenever the reformation of the church i 1s unde FECL, 


Ty E 4 of the union os ſeem to 3 the different 


eſtabliſhments of England and Scotland, as they then ſtood ; 


but a man muſt be ſtrangely wrong-headed, not to perceive, that 5 
this was only intended to bar all encroachments of the one upon 
the other. It could never be under ſtoↄd that the two nations 
meant to take that opportunity of binding themſelves from mak- 
ing any improvements in their reſpective religious conſtitutions, 

if they themſelves, ſeparately taken, ſhould think proper. The 

| ſuppoſition is abſurd. Should the Scotch nation, in ſome fu- 

ture time, (and who knows what the revolutions of time 


and the operations of political men and meaſures may bring 


about) become deſirous to adopt the Englith hierarchy and litur- 
gy, would Dr, Blackſtone, ſeriouſſy object either in parliament, 1 
or at the bar, this article of the union againſt ſo glorious an im- | 
provement of the kirk Or would he really chink! it an infringe- 
| | ment 


- 
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ont: of the union? Suppoſe the church of England thould be 
reformed by an act of the Engliſh parliament, is it likely that ſuch 
a meaſure would raiſe any alarming ferment in the minds of the 


Scots? Would they think theralelves injured, and complain of 


a breach of the articles of the union? If they ould object, would 


they not be thought very unreaſonable, and to pervert the plain 


meaning of the articles? Certainly the Scots think themſelves at 
S liberty to improve their church diſcipline, or mode of worſhip, 
= without conſulting us, and therefore could not take e 


at the Englich — 5 the © ſame f for t! uemſelves. hs 


Tuts is one, among a number of inſtances, i in which 2 regard 


to the punctilio's of ks (in minds whoſe ſphere of comprehen- i 
ſion has been narrowed by an attention to ſuch minute objects) 


gets the better of the plaineſt dictates of common ſenſe. Suppoſe 
this happy union had taken place before the reformation, and the 


Scots had been Mahometans at that time; a perſon of Dr. Black- 
ſtone's principles would certainly have oppoſed the preſent 
eſtabliſhment of the church of England upon maxims of law ; _ 
and would havechallenged any chriſtian miſſionaries, who ſhould 


have thought of going into Scotland, with the articles of the 
| union berwixt the two nations. 


r with ſuch men as Dr. Naos ny Dr. Warburton, 
religion muſt be governed by the maxims of civil policy; and 1 
am err to e even for the honour of the church of Eng- 


land, that, according to their new principles of church-authori- | 
ty, Cobich would have been diſavowed by the founders of it) the 
mode of vindication, which her champions have lately choſen, 


ſcems to ariſe, not out of her proper foundation, chiſtianity, but 


out of thoſe abutments which the policy of men have erected 


for her ſupport; by means whereof ſhe hath contracted not only 


an alliance with, but a ſtriking reſemblance of the kingdoms of this 
world. What effects this new meaſure may produce on the 


minds of unbelievers, or of her own ſerious and conſiderate ſons, 


15 pretend 
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I pretend not to pronounce : only this I ki, that it by 1 no 
means ſerves to promote a veneration for her in. the minds of 
thoughtful Diſſenters; who, whatever others may do, conſider 
themſelves as ſubjected, in all matters of religion, to an autho- 
rity much ſuperior to human; obliged by laws which will ſup- 
port themſelves without Aumun aid or alliance, and remain in 
force when the laws of England, and all the commentaries on 
them, will have no more than an hiſtorical exiſtence; and there- , 
fore think theinſelves bound by the duty they owe to their maſ- 
ter and lord, Chriſt Jeſus, to obſerve carefully both parts of 
that injunction he delivered to them, and to proteſt earneſtly 
againſt the attempts of political men to confound and thereby 
"ſubvert it: Render unto Ceſar the things that are Hor le s, and 
unto God the Inge” that are God's, | 


Pt ; writer Hoke i in a very contemptuous manner of the 
virulent declamations of peeviſh and opinionated men, on topicks that 
Have been often refuted ; and, as he may not be a logician, we muſt 
give him a little indulvence with reſpect to the ſtrict meaning of 
his terms, and ſuppoſe that by the refutation of ?opicks, he means, 
by a metonymy, the refutation of arguments on thoſe topicks ; ; 
alſo, as he does not profeſſedly enter into theſe topicks, he is at 
liberty to ſay any thing he pleaſes about them, and in as dog- 
matical a manner as he thinks proper; but as he mentions the 
preface to the liturgy, as being itſelf, a perpetual refutation of our 
topicks, (that is, of our arguments) I was induced to make 
ſome enquiry about that preface (for, my own copy of the com- 
mon-prayer book wanting it, I really did not know before, that 
there was any ſuch thing in bein g) but I own that, after repeated 
peruſals of it, I cannot fix upon any one paragraph, or ſentence, 
in that preface, that I can imagine to have been intended to be 
a refutation of any ching; nor can I conjecture what it is this 
author meant by mentioning it in this light. If this preface was 
originally intended to be a ſtanding relation of the reaſonings 
of Diſſenters; it is pity that the authors were not a little more 
. and that care ſhould not have been taken to haven it pre- 

hixed 
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fixed to every copy; for it is impoſſible to ſay what this book 
may have ſuffered by going ſo frequently, and ſo preſumptuonſly 
without its intended guard. This preface appears to me to be, 
upon the whole, a decent and modeſt compoſition, recommend 
ing improvements rather than diſcouraging them; and, toge- 
ther with a deal of good ſenſe, contains a little of the aſperity 
and peeviſhneſs that ſavour of the times in which it was writ⸗ 


ten; without which, indeed, it is even yet impoſſible for high 
churchmen to ſpeak of, or even allude to Diſſenters ; and which 


(that they may ſeem not to be the aggreſlors) they are generally 


very ready to aſcribe to the Diſſenters. 
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t r en , 


IH E conhpitifon which this avthor draws between the prin- 


ciples and practices of the, Papiſts and Diſſenters, and his 
obſervations on the laws of England, concerning them, are not 
a little remarkable. % Both Papiſts and Proteſtant Diſſenters,“ 
he ſays, p. 52. © were ſuppoſed to be equally ſchiſmaticks in de- 
„ parting from the natioral church, with this difference, that 
„ the Papiſts divide from us upon material, though erroneous 
_< reaſons, but many of the Diſſenters upon matters of indiffer- 
& ence, or in other words, upon no reaſon at all, The tenets 
e of the Papiſts are, undoubtedly, calculated for the introducti- 
on of all ſlavery, both civil and religious, but it may with juſ- 
e tice be queſtioned, whether the ſpirit, the doctrine and the 
$6: practices of the ſectaries, are better calculated to make men 
«$8000 ſubjects. One thing is obvious to obſerve, that theſe 
. $ have once within the G0 of the laſt century, effected the 


ruin of our church and monarchy ;* which the Papiſts have. 
SOM RT; indecd, but have Hover. yet becn able to execute.“ | 


Wovry not any perſon, unacquainted with the lidory of 
chriſtianity, imagine, from reading this paragraph, that the 
church of England was the oldeſt chriſtian church 1n the world ; 
and that, in ſome remote period of time, both the Papiſts and 
| Dillenters broke off from it? Would he not alſo imagine, from 
what this author ſays of the dliſciples of Rome and Geneva having 
united, with the utmeſt bitterneſs, in inveighing againſt the Engliſb 
liturgy, that the Papiſts and Diſſenters were very good friends, 
and had entered into a brotherly league to diſtreſs their common 

Swe 


* It is obſervable, that the writer is "careful to mention a the durch 8 the 
| bing. a circumſtance which ſtrengthens my ſuſpicion of theſe paragraphs of his 
work, bang extracts from ſome Thirtieth of Fr ſermon. 
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enemy? What miſrepreſentations will bigotry ſtick at, in order 
to favour her malignant purpoſes, purpoſes to which hiſtorical 
truth will' not be ſubſervient. Calumnies and inſinuations, ſo 
palpably falſe and malicious as theſe, need no refutation. I think 
however, the Papiſts onght to wait upon Dr. Blackſtone, with 
their moſt reſpectful compliments, for the tenderneſs with 
which he has treated them ; but he has not uſed the Diſſenters 


as ſo much their brethren, that Fs can * with the Papiſts up⸗ 


on this occaſion. 


'7 11 E Papiſie he ſays, divide from us upon material, tho“ erroneous 
reaſons, but many of the Diſſenters upon matters of indifference, or in o- 


ther words, upon no reaſon at all, Very cavalierly, and very wittily 


ſpoken, for a man of your gravity, Dr. Blackſtone, but gratis 
dictum all. Who thoſe Diſſenters that you refer to are, you have 


not been pleaſed to diſtinguiſh; but as you do not ſay that they 


have all been ſo abſurd and unreaſonable, as to divide from the 

church of England «pon no reaſon at all, you leave room to ſup- 
poſe, that there are ome Diſſenters who differ from the church of 

England upon material, though erroneous reaſons, as well as the 
Papiſts? and therefore that their ſeparation is equally juſtifiable, - 
For my own part, I think that one of my reaſons againſt the 
church of England, is as ſtrong as any that the Engliſh reformers 


| ever had, or pretended to have, againſt the church of Rome. 


And there are no Diſſenters that | have ever heard or read of, 5 
8 c „%%% T but 


* I do not recollea har the firſt reformers could object 94 the ylem 
of popery, as more contrary to true religion and common ſenſe, than the 
Aolatrous ſervice of the Maſs, And I cannot help conſidering the eſtabliſhed 
church of England, the eſtabliſhed church of Scotland, and every other eſta- 
bliſned church in the world to be idolatrous alſo, in which ſupreme worſhip 
is paid to any other than the one Cad and father of all, even the God and father of 
sur Lord Feſus Chriſt. Let it be obſerved, however, that I am far from conſider- 
ing thoſe perſons as guilty of the /n of idolatry, who really think that the Atha. 
naſian doctrine of the trinity is conſiſtent with the belief of the divine unity); 
that I am ſtill farther from thinking, that becauſe all chriſtian eſtabliſhments a- 
Lee in this great error, that uy are therefore equal in all other reſpects; and 


fartheſt : 


"2 REMARKS ON. 


but alledge this objection to the church of England, that ſhe 
uſurps a power in the church of Chriſt, which its only maſter 

has not inveſtedinany man or body of men upon carth, vig. pow- 
er of making that neceſſary tochriſtian communion which hehas 
left indifferent; and alſo of deciding concerning articles of faith, 
for, in the twentieth of the thirty-nine articles, ſhe not only 
claims a power to decree rites and ceremonies, but alſo authority in 


matters of faith. But this Dr. Blackſtone thinks to be 10 reaſon at 
| all, For the future, I would adviſe him to leave this buſineſs of 


religious controverſy to his friend Dr. Warburton, whoſe Ali. 
ance he quotes with ſo much reſpect, and who is much more dex- 
8 terous in the management of theſe Baut than himſelf. _ 


F RON the latter part vf the paragmaph+T-Jof quoted, one 
would think that Dr. Blackſtone had been ſo intent upon the 


- ſtudy of the laws, that he bad given but little attention to the 


hiſtory of England; for every article of this account is notoriouſly 
falſe from beginning to end. This writer has, indeed, given 
proofs of a minute acquaintance with /ome parts of the hiſtory 

of England, particularly in his excellent Law Trads. It is, 
therefore, poſlible, that he may have juſt ideas of this part of the 
hiſtory; but I chooſe to aſcribe his miſtakes to want of know- 
ledge, becauſe it is the moſt favourable conſtruction 1 can put 
be 85 them. The naked facts are theſe. = X 


TAE family of the Stuarts, worthy members of the hae of 


England, but having: an unfortunate bias on | the fide of popery*, 


er 


55 Cartheſt of all am I from chinking, that involuntary errors, of any Kind, will be 


imputed to any ſet of men whatever, and that the favour of Almighty God will 
be denied even to Papiſts, Mahometans, or Heathens, as ſuch. May relin- 
quiſh every CHAS 0 mont dear to me, rather than giv up this . foundation of 


wniverſal charity... 

* 1 was ſo zcalous a preſbyterian, originally, that he uſed 
to call the Engliſh liturgy an ill ſaid Mafs ; and had no opinion of biſhops till he 
found how convenient they were to his (yea of arbitrary POT 5 | 
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„„ D. BLACKSTONE 


uniformly aſſerted an abſolute power, and made repeated attempts 


to enſlave this nation. The eſſays of James I. in this favourite 


road, were undiſguiſed, but fooliſh and impotent. Thoſe of his 
ſon Charles I. aided by the deepeſt hypocriſy, were bold but raſh 


and unſucceſsful. The nation, not the Diſſenters only, aſſerted 
their natural and civil rights. They bravely oppoſed force to 
korce, juſtice to Juſtice, and at length prevailed. 


Yap the Lins: ſupported by all the high- churchmen and Pa- 


piſts, prevailed, no man can ſay that the civil conſtitution of this 
kingdom would not have been entirely overturned, and an abſo- 

lute deſpotiſm have taken place, at leaſt as much of it as has taken 
place i in France or Spain; that is, as much as the ſpirit ofthe people 
of Europe can poſlibly bear. I alſo appeal to any intelligent and 
moderate churchman, whether, if the ſchemes of Laud had been 
put in execution (and he had, in every thing, the concurrence of 
the court) the eccleſiaſtical conſtitution of this country would 


not have been changed too,in favour of ſomething much nearer 


the groſs,abjed, and! impious ſuperſtition of the church of Rome. : 


Ar rs the termination of the war, the rentals part of thoſe 
who before had been Diſſenters were {till friends to monarchy :_ 
and, together with them who began the oppoſition, would have 
| ſpared their fovereign (who, if he had had a thouſand lives bad 


CG: ö 5 forfeited 


| am at a b to know what this writer means by ſaying, p. 429. On the 


t acceſſion of King James: I. no new degree of royal power was added to, or 
* exerciſed by him.” Rapin ſays, „It is certain that James's chief care af- 
ter his acceſſion, was tg maintain the prerogative royal in its utmoſt extent, 
| © nay to carry it higher than any of his predeceſſors. He muſt, at the time 
« amnow ſpeaking ef, have conceived a larger notion, than had been hitherto 


© formed, of the power of an Engliſh Kings ſince when he came to Newark, 
« he ordered a cut purſe to be hanged by 3 ſole warrant, and without trial. 

&« Ft cannot be denied, that this was ; beyond the lawful power of a king of Eng- 
ce land, and contrary to the privileges of the Engliſh nation.” Perhaps Dr. 


_ Blackſtone may not have rend Rapin, or a think him an hiſtorian of no. 
credit. A 
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forfeited them all to tlie juſtice of his i injured country, and whoſe 
memory nothing but a violent death could have ſaved from ge- 
neral execration) but the leaders of the army, which will neceſſa- 
rily give law to the ſtate in all convulſions of this nature, happen- 
ed to be independents and republicans; and though they had 
but few adherents out of the army, they could not be prevented 
from cutting off the King. 


Tx E death of the king, and the hos of the monarchy, 


were not the effect of any religious principles of the Diſſenters, as 
ſuch. Had the army conſiſted of Mahometans, the event would 
have been the ſame; and if none of their commanders had had 


power enough to uſurp the empire immediately, ee like 


a e n have been formed by them. 


AFTER this event, the. enden made no proper efia- 
bliſhment in religion. The Preſbyterians, indeed, would have 
made a moſt intolerant one, ſimilar to that of the church of En g 
land in thoſe days, but they were happily over- ruled; and, the 


friends of the lately eſtabliſhed church would have dwindled into 


one of the moſt inconſiderable ſects, had not the bierarchy been ; 


reſtored with Charles II. 


\'Tars prince was firſt a concealed, and then! an 4 Pa- 
. piſt; always an admirer, and generally, a penſioner of France. 
His uniform aim was to eſtabliſh Popery and arbitrary power in 


_ this kingdom; and his brother and ſuceeſſor James II. (always 


an avowed Papiſt, and a Jeſuit too) had very nearly ſucceeded 


in both theſe deteſtible ſchemes; when divine providence raiſed 


up for our deliverence, King William III. öf em and im- 


mortal memory. 


T HIs 3 prince to whom, under God, we owe «all our 


Jjberties, was a Pretbyterian, and he found all of that name, 
aud tne Piſſenters i in general, his beſt friends: in this iſland, The 
fame 
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fame have the princes of the houſe of Hanover* always found 
them. Very few Scotch Preſbyterians, who were not ſubject to 


the flavery of the late hereditable juriſdictions, and not one En g 


liſh Diſſenter of any denomination, that I ever heard of, were in 
either of the two rebellions; but numbers of Papiſts and high- 
churchmen (who, at that time, were generally Tories and Jaco- 


bites) were engaged in both. And I appeal to all perſons who 


know the Diſſenters (for as to Dr. Blackſtone, it is plain he 5 


knows no more about them, than he does about the Patagonians, 
or the inhabitants of the Solomon ues) whether they be not, al- 


moſt to a man (I may add, woman and child too) the firm and in- 


trepid friends of the liberties of this country, and of its conſtitu- 


tion, as a monarchy ; notwithſtanding the republican principles, 
vith which we are generally and Sucrantly charged. 


Tui writer has alſo given 2 very falſe account of whit he 


is s pleaſed to call the rebellion, and of the conſequences of it in the 


; reign of Charles I. in the laſt chapter of this work, which I ſhall, 
| therefore, briefly animadvert, or comment upon in this place. : 


After enumerating the grievances of thoſe times, he owns that 


the king had behaved in ſuch a manner, that there were 
os grounds moſt amply ſuſficient for ſceking redreſs in a legal : 
6 conſtitutional ways. and, conſequently, as J mould think, in 


any 


* 1 he princes of this family were Lutherans, as is the family of our preſent 
Queen (to whom Dr. Blackſtone is Solicitor) and it is well known, that this 


| mode of the Proteſtant religion is ſo unlike that of the church of England, and 
Jo like that of the Preſbyterians; that the members of our eſtabliſhed church 
| will not admit the validity of ordination in either of them; whereas they admit, 


without ſcruple, thoſe who are ordained in the church of Rome. As to the 
members of the re/ormed church in Holland, they are as much the diſciples of 


Geneva as any Diſſenters in Roghad.” 


+ In the rebellion of 1715, Mr. Wood, the diſſenting miniſter at Chowbent 


in Lancaſhire, at the head of his congregation, joined the king's forces, and, 
under the commander in chief, defended the bridge at the battle of Preſton, 
In conſequence of which he was, as long as he lived, and i is to this day, always 


mentioned by the name ol General Word, 
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any other way, if it could not be obtained in what is here. called 
a legal one; as was preſently found to be the caſe. © This re- 
% dreſs, when ſought, was alſo conſtitutionally given.” I ſhould 


rather ſay it was extorted, and never intended to be acquieſced 
in. Dr. Blackſtone owns that it was not done * with ſo good 
a grace, as to conciliate the confidence of the people.” Indeed, 
upon this, and ſeveral other occaſions, weſeem to have the ſame 
ideas, though we chuſeto expreſs them ina different manner. So 
two painters might chuſe to "0p different colours on the ſame 
awing. 


1 5 Unron TUNATEL Y, either by his own miſmanagement, 
or © by the arts of his enemies, the king had loſt the reputation 


of jincerity, which is the greateſt unhappineſs that can befall a 


prince. A great misfortune and unhappineſs truly ! But I hope 
the piety of this prince was equal to his trials, and I doubt not he 
bore the 3 with Proper reſignation, as the act of God. | 


. T HOUGH he had formerly iirained his reropativenat ly 
86 beyond what the genius of the preſent times would bear, but 
* alſo, beyond the examples of tormer ages, hehad now conſent- 
cc ed to reduce it to a lower ebb than was conſiſtent with monar- 

ce chical government. A conduct ſo oppoſite to his temper and 

e principles, joined with ſome raſh actions, and unguarded ex- 

. preſſions, made the people ſuſpect that this condeſcenſion was 

* merely temporary.” If the caſe was as Dr. Blackſtone here 
repreſents it, who can wonder that they entertained thoſe ſuſpi- 

cions; unleſs it be aſſerted that the word of a king, though it 

have been proſtituted in the moſt ſhameleſs manner, ought to be 
received without the leaſt miſtruſt by any ſubject if it be prblickly 
given; notwithſtanding it be contradicted, not only by other ex- 
prefſions, ſpoken to his friends, when he was off his guard (auch 
as are generally allowed to be moſt to be depended upon in deter- 
mininga man's real intentions) but alſo by actions. Dr. Blackſtone, 
I ſuppole, would have been that good ſubject. I ſhould not have 

had ſo much faith, or loyalty. En 
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== FLUSHED therefore, with the ſucceſs they 0 had gained, 
fired with reſentment for paſt oppreſſions, and dreading the 
* conſequences if the king ſhould regain his power, the popular 
„ leaders (who in all ages have called themſelves the people) 
began to grow inſolent and ungovernable.” At this time the 
Z popular leaders, moſt certainly, ſpake the ſentiments, and were 
© actuated by the ſpirit of the people in general (or elſe, according 
to this writer's own repreſentation of their grievances, they muſt 
© have had no ſpirit at all) and if they did begin to grow inſolent and 
. ungovernable, it was becauſe they perceived that the king, not- 
5 withſtanding all his pretended conceſſions, was actually prepar- 
ing to levy war againſt his people, and therefore they were 
A obliged to ſtand upon their defence. Their inſolence render- 
ed them deſperate,” and the king „ finding that the people 
would be cajoled no longer, grew deſperate too, Speaking of 
b: the fame popular leaders, he goes on, © and joining with a ſet of 
military hypocrites, and enthuſiaſts” (though but children in 
2 bypocriſy, compared with the king and his miniſters) “ they 
= © overturned the church and nionarchy; ; and proceeded, with 
E deliberate ſolemnity, to we trial and murder of their 1o- 
© vereign.” 
x Avcozn ING to this writer, then, all theſe horrid acts 
N were committed by the /ame popular leaders who firſt oppoſed the 
king. It is alſo naturally inferred, from the turn of his ſentence, 
that theſe popular leaders joined the military hypocrites and en- 


thuſiaſts, with a view to the perpetration of this murder. That 
there is not the leaſt colour of truth in the aſſertion, or the inſi- 
© nuation, I appeal to any thing that was ever called a hiſtory of 
England. I will even reſt it upon the evidence of Carte, Guthrie, 
; Hume, or any other Jacobite hiftorian this writer ſhall name. 


. 3 * would the glorious Hampden, Pym, and many | 
| others, who figured at the opening of the long parliament (men 
whole r names s will be immortal, o long as the princi ples of inte- 


grity, 
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grity, a love of liberty, or even loyalty, ſhall be held in eſteem)ſay 


were they to hear ſuch a relation as Dr. Blackſtone hath given of 
their views and conduct. They would certainly conclude, that all 
the authentic memorials, of their time, were periſhed; and could 
have no idea of any man's having the aſſurance to give ſo palpa- 
bly falſe and injurious an account of thoſe tranſactions, within 
little more than a century after they happened; when there 
was ſuch a redundance of evidence, that it was eaſy for any man 
of common ſenſe and honeſty, to come at the truth of the facts. 


Mx. Hou E, whoſe evidence may well be alowed- in this 


caſe, has given a very different account of theſe heroes. He alſo 
acknowledges, that whatever civil liberty we now enjoy in 
Great-Britain, is owing to our anceſtors, the Puritans; and 1 


truſt that every wiſe and virtuous miniſtry, who have the liber - 


ties and natural rights of their fellow citizens at heart, will al-. 
ways have reaſon to depend upon the Diſſenters; and that only 
a a wicked, tyrannical, and profligate adminiſtration, who are in- 
tent upon making a tool of the king, and thereby f graſping all 
the power of the ſtate to themſelves, will ever entertain any je- 

' louſy of them. A wile, juſt, and moderate prince will value ſuch Þ. 
ſubjects; though a prince of different charakter, may rather chuſe] 

to be without chem. : 


1 r the foirit a the doctrines of the nien in England a are 
not calculated to make men good ſubjects, I think it is incum- 
bentupon this writer to prove his aſſertion by the hiſtory of other 
diſciples of Geneva. Since the principle is the ſame, its influence]! 
may be expected to be uniform. Do the Proteſtant cantons of 
Switzerland, in the neighbourhood of this Geneva, contain no 
good ſubjects? As to Geneva itielf, the ſource of all this miſ- 
chief, it can be nothing elſe than a den of lawleſs banditti. Are 
the French proteſtants univerſally bad ſubjects? Are the Pro- 
teſtants in Holland bad ſubjects? Or, to come nearer home, will 5 
this gentleman that the nen in Scotland are bad 
— 1 
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Z DR. BLACKSTONE. 25 
iy i ſubjects; if theſe diſciples of Geneva had not given recent and 
of [© ample proofs of their loyalty, to the entire ſatisfaction of the moſt 
> obſequious courtier, they have taken a great deal of pains to ve- 
ry little purpoſe, and Iſhall beat a loſs to know what teſt of loy- 
alty will be deemed ſufficient. However, let any other be pro- 
> poſed. Every fair teſt ſhould be required, and refuſed, before 
ere this univerſal charge againſt the diſciples of Geneva can be fully 
lan 5 admitted. 

9 = Ic ANNOT fay that 1 have ever heard of any material differ- 
this [> ence between the principles of the Lutherans, and thoſe of the 
ſo | : diſciples of Geneva (or, as they are called abroad, the reformed 
in churches) with reſpect to their political influence. If, therefore, 
d 1 | Dr. Blackſtone's charge againſt the diſciples of Geneva be juſt, I 
ber- ſhould not expect that the diſciples of Luther were entirely inno- 
1 al- |: cent; but I do not recollect any thing in the hiſtory of Germany, 


only | Pruſſia, Sweden, Denmark, or Norway, that is favourable to 1 

in.] this hypotheſis. Th h is, that P 1 
e in- this hypotheſis. e truth is, that Proteſtants, of every deno- — 
x all 5 mination, have proved diſaffected, and ſometimes rebellious, 5 Fl. 


jea - when they have been oppreſſed; but this reſiſtance to govern- 
ſuch N ment is not to be aſcribed to the ſpir itof their religion, bat to their 


-huſe ſpirit as nen. So great is this writer's antipathy to us, deluded _ 1 

and deſperate ſectaries, and ſo much doth the horror he conceives 1 

1 for our opinions engroſs his thoughts, that the moſt natural an i 
d are common actions of our lives will, I ſuppoſe, be aſcribed by him i 0 
jcum- 5 to our peculiar principles. I fhall hardly be able to eat to ſatisfy 5 | h i 
other my hunger, even though it be not in Lent, but he will fancy 5 1 
uence ſ it to be a eee of a ſchiſmatical appeti te. 9 
ons of | '| 
ain no Hou WEVER, Iamfar from Jevyiog that religious principles : 1 
s miſ- | have influence upon mankind as members of civil ſociety, tho”. 5 
Are I ſhould not aſcribe ſo much to them as Dr. Blackſtone, in the A 
e Pro- violence of party rage, is diſpoſed to do; but, according to my _ * 
e, will idea, of good ſubjects, „the tendency of che religious principles o ß 1 
re Dad * Diſſenters i in England i is to make men truly ſuch. If, indeed, 4! 
bjects; 2 by 4 


26 : REMARKS ON | I 
by good ſubjects this author means ſubjects of deſpotiſin, agree with w 
him, that the ſpirit, the doctrines, and the practice of theſe ſec- th 
taries are not extremely well calculated to make men good ſub- Jo 
jects. I am apprehenſive that theſe ſectaries would prove a little Fi uf 
untractable in ſuch aſituation. But, for that very reaſon, 1 in a 
free, and equa! government, a government which leaves men a rea- | 
| ſonable ſhare of their natural rights, ſuch men are, of all others, | lar 
the beſt ſubjects. They find themſelves at eaſe in ſuch a ſtate, and | It 
will. therefore, endeavour to make others eaſy in it. In this | th: 
light, the Diſſenters regard the conſtitution of Great Britain. det 
There are no ſnhjects of the realm who are, from principle and | be 
intereſt, more attached to their king and country than they are, | anc 
and every inſinuation to the contrary is malicious and abſurd. | the 


Ir Dr. Blackſtone wants a doctrine calculated to make men] us! 
good ſubjects on any terms, I would refer him to the univerſal} wel 
maxim I have animadverted on in Dr. Balguy (in which he 1ays,Þ reaf 
the ſcriptures are clear and explicit) viz. that authority, once e eta. E qua 
biiſhed, muſt be e F ond no ſuch doctrine. __ 


Asto the church, that i is, the eſtabliſhed church of England | alleg 

God knows we cannot, without hypocriſy, pretend to be very] hut 
cordial friends to her, becauſe it is well known, ſhe has not been] ters) 
the beſt, or tendereſt of mothers to us. But notwithſtanding men 
this, we are far irom being ſuch deadly enemies to her as Dr and 
Blackſtone ſeems to imagine. We can nile among ourſelves atÞ head 
ſome things that appear rather ſtrange and whimſical in her; butf of th 
truly, we are very little diſpoſed to moleſt her; and upon the wee; 
Whole, we think, that we bear with her infinite, full as s well at f two! 
could be e all things conſidered. el 


1 canxor help thin kin g. that the regret Which this autholÞ hood 
feels for the ſubverſion of ſuch a church and ſuch a monarchy af 
were ſubverted within the compaſs of the laſt century, is fo ex 
treme, that he charges it indiſcriminately, upon all whe 


were preſent at the tranſaCtion; ; duo many of cher 'B 


lves atÞ 
er; butf 


IN the 


prchy a 


* were ſo far from being aiders and abettors in it, that they did all 
| they could to prevent it. Thus a tender mother, ſeeing her be- 
loved child get a dangerous fall, beats even the ground it fell 
3 en | 


'F land bear too hard upon the Papiſts, and I agree with him in it. 
I think that that antichriſtian power ſeems to be in its old age; 
is] that her malice is now impotent; and, ſince nothing but ſelf- 
defence will juſtify hoſtilities, that in this caſe, perſecution would 
be an unneceſſary evil. Beſides, it is cowardly to kick an old 

and dying lion. But why ſhould not this good Doctor think 
the Diſſenters entitled to as much indulgence, and that ſome of 
our laws, not yet formally repealed, bear rather too hard upon 
us? We think we are, at leaſt, as gentle, as inoflenſive, and as 
well diſpoſed as the Papiſts; and we doubt not that all who are 
| reaſonable, generous, and liberal minded, and all WhO are ac- 
I} Oe” with us, will think ſo too. 


| allegiance, as the Papiſts have. Though it is not impoſſible 
but that Dr. Blackſtone (knowing very little about the Diſſen- 
ters) may be ignorant of this circumſtance; and indeed, as he 
mentions the diſciples of Rome and Geneva i in the ſame connection, 
and in the ſame turn of phraſe, he may imagine that the ſupreme 
head of our religion reſides at Geneva, juſt as the ſupreme head 
of the Papiſts lives at Rome. And ſince he talks of an union be- 
| tween the diſciples of Rome and Geneva, he may ſuppoſe, that theſe 
well a 
I England, when they left this country, being upon very good 
terms, choſe to take up their reſidence in the ſame neighbour- 5 
authol : hood; where they live together, in as Kiener a manner as the 
; two kings of Brentford. _ 5 
ſo ex 
1 who 
£ then 
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Ds. B LACKSTONE teins to think the preſent laws of Eng- 


Ir is evident that we have no foreign head, to ons we ſwear 


two heads of the different ſects, which divided from the church of 


Trans to God, and a N adminiſtration (not to Dr. 


Blackſtone) that the Neun laws inn the Diſſenters are as ob- 
Wel | 


2 | lolets- 
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ſolete as thoſe againſt the Papiſts, nor will any friend of religion, 
or of his country, attempt to revive them. Indeed, I cannot help 
thinking, there would be ſome difficulty in enforcing one of our |. 


admirable ſtatutes to prevent heretical opinions, quoted with ap- 
probation by this author, p. 50. It is that of William III. 1 1 
thoſe © who either deny any one of the perſons of the Holy Tri- 
& nity to be God, or maintain that there are more gods than 


c one.“ If I have any ideas to theſe words, this ſtatute con- 


demns all mankind: for every man muſt hold one opinion or 


the other, ſince the one allirms, and the other denies the very | J 


duns ting. 
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60 which the retainers to every petty conventicle enjoy.” 


Dx, BLACKSTONE. 


S Ec TI O N. III. 


R. BLACKST ox E, I doubt not, will deem ſome parts of 
my anſwer to his invective to be a reviling of the ordinances 
F; the church, which, he ſays, p. 50. is a crime of a much groſſer na- 


ture than mere non-conformity. By the WAY, I did not know that 


mere non-conformity was any crime at all in the laws of England 
1e it may be in his Commentaries on them) ſince the act 
of Toleration. It is certain there is no penalty annexed to it; 
but with Dr. Blackſtone, who can both make and aggravate 
crimes, according to his own convenience, mere non- conformity 
it ſeems, is not only a crime, but a crime of a groſs nature, though 


| revlin the ordinances of the church be a crime e of a grefer na- 
ture. . | 


Tax E ls this thor. gives for conſidering this latter of⸗ 
fence as more aggravated than the former, are worth our no- 
| tice, _ « Reviling the ordinances of the church,” p. 50. © is a 
crime of a much grofſer nature than mere non- conformity, 
* ſince it carries with it the utmoſt indecency, arrogance and 


ingratitude; indecency, by ſetting up private judgment i in 


S oppoſition to the public; arrogance, by treating with con- 
c tempt and rudeneſs that which has, at leaſt, a better chance 


to be right than the ſingular notions of any particular 


man; and ingratitude, by denying that indulgence and li- 
y of conſcience to the members of the national (church, 


IAM ſo 8 as not to be able to ſee the leaſt connection 
between any of the two ideas which Dr. Blackſtone here links 
together. It ſetting up private judgment in oppoſition to that 
of the public be an Indecency, then, certainly, Wicklifle, Luther, 
Mr. 
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Mr. Locke, and Sir Iſaac Newton, were very indecent men; 
and yet, if hiſtory ſays true, the laſt of them, at leaſt, was re- 
markably modeſt, They were, likewiſe, guilty of great arro- 
| gance, becauſe they ought to have conſidered, that the prevailing 

opinions, which they called in queſtion, had at leaſt a greater 
chance to be right than their /ingu/ar notions. But, well verſed 
as Newton was in the dectrine of chances, he had not, it ſeems, at- 
tended to its uſe in aſcertaining the truth of theological opinions. 
He might poſſibly think, with me, that, if this new ſtandard of 
truth were admitted, no new opinion muſt ever be indulged, | 
unleſs it ſhould happen, by an extraordinary concurrence of cir- 
cumſtances, to jump into the heads of the greateſt part of the 


world at the ſame inſtant of time. Nay, if this ſhould happen, 
none of them muſt venture to publiſh his opinion, becauſe he 


could not know but it might be a ſingular one. This new uſe of 
the doctrine of chances, brings to my mind a ſtory I have heard 
of two ſchool-boys, who were diſputing which of them was the 
better ſcholar; when one of them Propoſed to determine it b7 “ 
the toſſing up of a half. penny. 


Bur to go on with this ache to his laſt mentioned conſe- 


quence of reviliny public opinions, viz. the ingratitude of this 


conduct. If I had not quoted the whole paragraph relating to 
this ſubje ct. 1 might have taken another opportunity of puttin g 


my reader upon gueſſing, by what medium of proof this admi- 


rable logician could poſſibly connect his two propoſitions. For 
that a man, who reviles the opinions of another, doth thereby | 
deny him liberty of conſcience, is to me utterly incomprehenſi- F 


ble. If my friend entertain a fooliſh and abſurd opinion, cannot 


| Tendeavour to laugh him out of it, without denying him his 


right to hold it. Then every man that laughs is a perſecutor. 
Beſides, how do the retainers to our petty conventicles (as this ex- 


cellent writer very elegantly, and reſpectfully expreſles himſelf) 


enjoy any liberty of conſcience at all, if it be in the power of 
thoſe who rev:/e them to deny it them? If this were the caſe, 
thus great privilege would be loſt very Ys eſ] pecialy on a Thir- 
tictk 
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tieth of January, and could never ſurvive the publication of this 


fourth volume of Dr. Blackſtone's Commentaries. 


Taxis whole paragraph is, I think, an unparallelled 
piece of elegance and reaſoning. But retainers to petty conventi- 


cles, mult be guilty of indesency, arrogance, and ingratitude, and 
ſuch proots, of the charge as theſe of Dr. Blackſtone's are eaſily 
found. Whether the water run from the lamb to the wolf, or 
from the wolf to the lamb, the weaker muſt be guilty. Iwon- 
der, indeed, that this author, whoſe invention is ſo fertile, ſhould 
not have added a few more articles to this black liſt ; ſince he 
could have found no peculiar difficulty in increaſing it to a hun- 
| red, unleſs terms of reproach i in the Engliſh ng mould | 
= have failed him, 


I AIs 0 cannot help Sendern g, that! it mould! never een to 


3 have occurred to Dr. Blackſtone, that every thing he has advan- 


ced about Diſſenters would have come with much more pro- 


| priety from the mouth of a Papiſt, in a remonſtrance againſt the 
conduct of the firſt reformers. Every argument he has urged 


would then have had double force. If, for example, it be inde- 
cent, arrogant, and ungraleful in us to think differently from the 


church of England, which is, as it were, but a thing of yeſterday ; 5 


much more indecent, arrogant, and ungrateful muſt it have 
been for Wickliffe, Luther, Calvin, Cranmer, &c. to have pre- 
ſumed to think differently from a church ſo antient and venerable 


F as that of Rome. The Papiſts, with far more plauſibility, al- 


ledge, that the firſt reformers could be actuated by no laudable 


13 ly to diſturb the conſciences and poiſon the minds of men. And 
às to political reaſons, for one that Dr. B 


; his cauſe the Papilts might have alledged Fenty. 


J motive, and that their labours were nl pln for no other purpoſe, 


ackſtone can alledge i in 


Ir che revilers of the Diſſenters find themſelves 3 


g by their own arguments being thus retorted upon them, let them 
learn, for the — to profit by the advice of our Lord, Matt. 


Vil, 5 Judge 
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3 REMARKS ON 
Vii. I. Fudge not that ye be not judged; for with what Judgment ye 


judge, ye ſhall be Judged, and with what aun ze mete, it ſeal be 


meaſured to you again. | 


_ WII perfect coolneſs I now cloſe my remarks on the oſſen- 
five paragraphs I have quoted in Dr. Blackſtone's Commentaries, 
from the value of which Iam by no means diſpoſed to detract. 
Every Engliſhman is under obligation to this writer, for the pains 

sac has taken to render the laws of his country intelligible, and 
the philoſopher will thank him for rendering the ſtudy of them 


eaſy and engaging: but the man cannot help regretting that 
there ſhould be any thing ſervile or liberal in a work of ſo 


much excellence; and the chriſtian will weep over every ſymptom Þ 
of groundleſs rancour,and unmerited abuſe that occurs in it; and 
lament, that this teacher of human laws, ſhould have imbibed ſo 
little of that candid and benevolent ſpirit.which diſtinguiſhes he 
laws of chriſtianity, and which ſhould influence every perſon who 
acknowledges their obligation, whatever ſtation in lite he fills, Þ 
and in whatever field he cnules to Spe himſelf for the pub-· 


lic Sood. 


In SULTED as I conceive aryfellf to | have been, 3 in the injuri- 


ous repreſentation this writer has made of the principles and 
and practices of the Diſſenters, I may, in return, have expreſſed 


my reſentment of it with too much acrimony. Seeing, in a 


| ſtrong point of light, the weakneſs and folly of his cenſures, I 
may have treated them with more contempt and ridicule than a 


mere by-ſtander will altogether enter into, and conſequently ap- 
prove. But I hope that I have committed no offence, in either 


of theſe reſpects, that a truly impartial by-ſtander, who conſiders 


the provocation will think venial. There is no man who is not 


formed ſenſible both to affronts, and to ridicule; and it is with 
difficulty that an ingenuous mind, reſtrains the 2 expreſli- Þ 
ons of its real feelings. I allo am a man, and claim the Privileg 1 


of Humanity, 
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x IN order to make my apology to Dr. Blackſtone in particu- 
Jar, let him ſuppoſe, it ſo great a misfortune can be ſuppoſed, 
that himſelf and not I, had been the ſectary, and myſelf not he, 

8 the great lawyer and able writer; that his father and grand— 

8. father, mother and grandmother, having been Preſbyterians, 

. he had no more idea of the crime of mere non- conformity, than I ſup- 

5! poſe he now has of the virtue of fagellation, or any other volun- 

50 tary penance of the church of Rome, notwithſtanding the good 

n he might receive from thoſe wholeſome ſeverities, and notwith- 

lat N his good inclinations to the poor flagellants : : 

Jos 5 'L ET him ſuppoſe, that his Aide parents had been ſo fatally 

1 * attentive to his education (and that he had in conſequence of it, 

10 ſo deeply imbibed the pr inciples, and been ſo long enured to the 

e practices of the ſeftaries, that all his reading and thinking after- 

= - wha did but tend the more to confirm him in them; that, 

. though he frequently went to the eſtabliſhed church, and was 
ri Þ much better acquainted with the method in which public wor- 
pe” ſhip is conducted there, than he now is with what paſſes in petty | 
| conventicles; he wat, nevertheleſs, ſo abſurd, as really to pre- : 
RY : fer the extemporaneous eflufions of a miſerable enthuſiaſt, to 
"do the excellent decirines, and methodical compeſiti tion of the e li- 
eſſed Þ tur 8 ** ; 
Sg 1 N Li r him ſuppoſe, that heck like me, he had been parti- 
mo 2 cu wy ond of going, with his neighbours, to the chriſtian fer- 
1 ; vice 9 the Thirtieth of January, he was ſo far from entering in- 
4 N Wy ROW deſign of that religious inſtitution (the excellence of 
i which has preſerved it from corruption or abuſe for more than a 
1 3 that it was rather to amuſe himſelf upon the occaſion, 
in ha Tas exemplified the prudent care of the bees, in beſlim- 
3 | . and encruſting the carcaſe of a mouſe, or other noxious ani- 
Loh wma the ſtench of which was in danger of proving offenſive to 
wilege | them ; and that though he was far from entertaining any vene- 
I ration for the military hypocrites and d entoufeaſes, who conferred 
Tx . the 


W .. 


34 


that I, the great lawyer and able writer, Solicitor- general to the 


future annals of this renowned country) had written his excel- 
Tent Commentaries on the Laws of England, a work that would ne— 


ſmattering of Latin and Greek at a public grammar ſchool, he 
would, in order as far as in him lay, to prevent the impending 


REMARKS &c. 8 N 
the honour of martyrdom on the bleſſed Charles; yet, rather 
than pay devotion at his ſhrine, he would have gloried in 
being deſcended from the man, who, on the ſcaffold, wiſhed to 
be tranſmitted to poſterity as one 200 bad a hand ande a beart in 
the death 45 that tyrant : Rn : 


WI TH this character, and theſe ſentiments, let him ſuppoſe 


ueen, and in connection with the preſent Britiſh miniſtry, | 
(whole adminiſtration is likely to make ſo great a figure in the 


ceſſarily go into the hands of all the youth of the Britiſh nation, 
and could not fail to make them hate and deſpiſe the ſect to which! 
he belonged, and to which (how unreaſonably ſoever) he was fo | 
Frmly attached: In this caſe, I cannot help thinking that, if he, 
like me, had learnt a little Engliſh of his mother, as well as 2 


OE OO * 


miſchief, or at leaſt to ſhow his own ſenſe of the injury and in-“ 
ſult, have written ſome ſuch a pamphlet as this, which, with al „ 
deference and e 1. now preſent to the e and to Dr.] 


Blackſtone. 
NG 61 


LEEDS, Tous, 1769. 
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D. PRIESTL ET. 


R E NM A R K = Sc. 


R. Prieſtley having publiſhed, in a very angry Pamphlet, his 
4 Remarks on ſome paragraphs in the fourth volume of my Com- 
F mentaries, I find myſelf called upon to take ſome notice of a per- 
} formance, to which an author, of reputation in the Kterary 
world, has very fairly ſubſcribed his Name. 


F Tune method, which l have hitherto obſerved, with 1 to 
the numerous ſtrictures which my Commentaries have excited, has 
| been to neglect them intirely, if I thought them miſtaken or tri- | 


ling: But, if founded in juſtice, from whatever quarter they 


came, I have availed myſelf of the truths they imparted, and have 
endeavoured to correct my own miſtakes in ſome ſubſequent im- 
| preſſion of the book: So true is Dr. Prie/tley's obſervation*, that 
have no objection to making alterations in the new editions 
„ of my works”. For J have always thought it more honoura- 
ble to retract, than to perlevers in an error; and have neither 


leiſure 
x Page x 10. 


41 
leiſure, inclination, nor ability, to dip myſelf in controverſy of 
any kind, much leſs theological controverſy. But I have de- 
parted this once from my uſual rule, not with an intention to 
enter into perſonal altercation with Dr. Prieſtley (in which lam 
by no means a match for him) but principally to explain my own 
ſentiments with reſpect to religious liberty, which that gentleman 
hath taken an handle very greatly to miſ-repreſent. 


BETORE I Gelen to particulars, I muſt firſt of all correct 
4 - lite; which Dr. Prieſtley ſeems to have fallen into“, by fan- 


cying that the offenſive paſſages in my book were perſonally level- 
led at him. Let me aſſure him, that they were written above fif- 


teen years ago, before | believe, he had ever appeared as an au- 


| thor: And let me add, that, till his preſent Remarks, I never read 


any of his productions, excepting his hiſtory of electricity; from k 


. whencel conceived a very favourable impreſſion of his talents 
as a candid and ingenicus writer. How greatly my opinion, with 
reſpect to the firſt of thoſe qualities, has been altered by his late 
Y publication, Leave to himſelf to Imagine. 


— H e me, throu ghout hi performance, to be a bigotted 


high-church- man, and of a perſecuting ſpirit in matters of religi- Þ 
ous differences: and to ſupport the opinion, which he has thus Þ 


unaccountably taken up, he obſerves}, that I quote with apfreba: 


tion the ſtatutes of king William againſt Arians, and ſtrongly inti- | 
mates, that I with for : a 8 of the penal laws againſt. the Þ 


LR Diſſenters. 


To the firſt charge I anſwer, that I bw 3 recited that | | 
ſtatute, without either approving or diſapprovingi it. To refute. 
the ſecond, I need only refer to the very pages} from whence] ; 


this author has cited the Paragraph, with which he is principal- 


ly diſpleaſed. The Reader will there find it laid down, “ that 


< our r anceſtors were rertainly miſtaken 1 in their plans of compul-P 
6 lion 
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4-8-3 | 
« ſion and intolerance:—that the ſin of ſchiſm, as ſuch, is by no 


means the object of temporal coercion and punihment : that 
« if men quarrel with the eccleſiaſtical eſtabliſhment, the civil 


5 « magiſtrate has nothing to do with it, unleſs their tenets and 


& practice are ſuch as threaten ruin or difturbatice to the ſtate :— 


4 that all perſecution for diverſity of opinions is contrary to eve- 
s ry principle of ſound policy and civil freedom; that, in par- _ 
s ticular, the laws of queen Elizabeth and king Charles Il. a- 


| «© oainſt the Diſſenters, were ſuch as I ſhould not undertake to 


= >} 


juſtify :—and that the ſubſequent indulgence ſhewn by he 


E « toleration- act aroſe from a ſpirit of true magnanimity i in the 
KK 1 


Inave indecd illuſtrated this doctrine with a few biſtorical 


| remarks to ſhew the motives of originally enacting thoſe penal = 

laws, which are now ſuſpended by the toleration- act, and in 

£ which I have declared that our anceſtors were certainly taken. : 

I have deduced them from the turbulent diſpoſition which the 
| Diffenters had ſhewn in former times; and which I believe no mo- 
| derate Difſenter will deny to have formerly exiſted among many of 
the ſeparation, though perhaps he may think it was excited by 
the haughtineſs and rigour of the churchmen. I have ſaid, that 
both Papiſts and Proteſtant Diſſenters were eſteemed by the laws 


enacted ſince the reformation (not that I af preſent eſteem them ) 
to offend through a miſtaken or perverſe zeal ; that they were 


| ſuppoſed (not that I /upps/e them) to be equally ſchiſmatics, &c. as 
in the paſſage cited by Dr. Prie/tlzy*. And then follow theſe | 


words, Yet certainly ouranceftors were miſtaken in their plans 


| of compulſion and iutolerance;“ together with the reſt of the 
| ſentiments, which I have juſt now quoted, and which alone were 
intended to be delivered as my own opinion. But Dr. Prieſtley 


hath atributed to me the adoption of thoſe principles, which I 
only meant to mention hiſtorically, as the cauſes of the laws 
1 | which I condemn. 15 


I SHALL 
* Page 16. — 


1 

I $HALL own very frankly, that (on reviewing this paſſage) 
I am convinced, that it is ſomewhat incorrect and confuſed ; and 
might lead a willing critic to conclude, that a general refleQion 
was intended on the ſpirit, the doctrines, and the practice of the 
body of our modern Diſſenters. A reflection which I totally diſ- 
approve: being perſuaded, that by far the greater part of thoſe, 
who have now the misfortuneto dificr from us in their notions of 
eccleſiaſtical government and public worſhip, have notwithſtand- 
ing a proper and decent reſpect for the church eſtabliſhed by law; 
_ deteſt all outrageous attacks on its miniſters, liturgy, and doc- 


trines; and are zealous in ſupporting thoſe two great objects of 4 


every good citizen's care, and which are not ſo incompatible as 
ſome perſons ſeem to imagine, the civil liberties and the peace of 
their country. Ando far am I from wiſhing to perpetuate or 
widen our unhappy differences, that I ſhall make it my care, in 


every ſubſequent edition of this volume, ſo to rectify the clauſe Þ ,,_ 


in queſtion, as to render it more expreſſive of that meaning which 


I here avow; and which, if read with a due degree of Cangours t 


| might before have been cally diſcer ned. 


Bur, after having 100 this ſ. e to the ſpirit of truth Bs 
and moderation, I muſt beg leave to inform Dr. Prieſtley, {ince Þ 
it ſeems he is yet to learn ite, that non- conformity 1s {till a crime by 


the laws of England, and has heavy penalties annexed to it, not- 


withſtanding the act of toleration (nav, expreſsly reſerved by 


that act) in all ſuch as do not comply with the conditions there- 


by enjoined. In caſe the legiſlature had intended to aboliſh both 
the crime and the penalty, it would at once have repealed all the 
penal laws enacted againſt nonconformiſts. But it keeps them] 
_ expreſsly in force againſt all Papiſts, oppugners of the trinity, and Bu 
| perſons of no religion at all: and only exempts from their rigourÞ 
ſuch ſerious, ſober minded Diſſenters, as ſhall have taken the oaths 
and ſubſcribed the declaration at the ſeſſions, and ſhall regulariy g 
re Pall [ 
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repair to ſome licenſed place of religious worſhip. Bat, though 


theſe ſtatutes oblige me to conſider nonconformity as a breach 'of 


the law, yet, (notwithſtanding Dr. Preeſtley's ſtrictures) I ſhall ſtill 


continue to think, that reviling the ordinances of the church is a © 
crime of a much groſſer nature than the other of mere noncon- 


formity. 


Fax be it from me : to with any reſtraint to be laid on rational 
and diſpationate enquiries into the rectitude and propriety of our 
national mode of worlhip. What I have cenſured (and indeed 
not I, but the law) is not, as Dr. Prieftley moſt unwarrantably 


ſuppoſes*, the thinking differently from the church of England; — 


but the treating it with contempt and rudeneſs, the inveighing with | 
| bitterneſs againſt the Engliſy » liturgy, and the virulent declamations of 
| peeviſh or opinionated nien, in oppoſition to the eccleſiaſtical eſtabliſh- 
ment. 


5 ther he is ſo or not, I profeſs myſelf intirely ignorant, unleſs from 


If Dr. Prie/tley is guilty of theſe practices, (though, wlic- 


his preſent publication) he falls within the danger of the WF. if 
otherwiſe, he is totally unconcernedi in the cenſurc. 


Bi UT whole me aſk, does Dr. Prieſtley Ds theſe characters, 
to the body of our preſent Diſſenters? I have not applied them to 


any, but a few of their anceſtors in the infancy of our preſent eſta- 
bliſhment, and to ſuch modern writers of all denominations (not 


: confining them to Proteſtant Diſſenters)as have trodden too cloſe- 


ly in their ſteps. If I were weak enough to apply them in ge- ; 


| neral to the Diſſenters of the preſent times, and if he were hardy 


enough to deny the indecent behaviour of ſome antient polemical 
Puritans, we ſhould both of us offend againſt the truth. He 


| will not, I am perſuaded, maintain, that all proteſtant Diſſenters 
are virulent declaimers againſt the liturgy; or that none will fall 


2 | under that deſcription but proteſtant Diſſenters only. 
mentioned the Papiſts as guilty of the very ſame practice: I may 
91 alſo add the Inſidels and Deiſts. The mentioning theſe oppoſites 


I have 


* together, 
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together, and involving them in one and the ſame cenſure, for 


one and the ſame offence, has greatly offended Dr. Prie/tley*, 


But, if men of better principles will be found in bad company 
upon ſuch an occaſion, the law makes no diſtinction of perſons. 
It indulges them with full liberty of conſcience in every other 
inſtance, but that of railing at the national eſtabliſhment. And I 
| ſhould think the ſame practice would be equally unjuſtifiable, if 
directed againſt the Preſbyterian church of Scotland, by any Epiſ- 
copalian there: both churches, ſince the union, deriving from 
the law of the land an equal claim to > protection and perpetual 
5 ſecurity. 


Dr. PRT TEST LEV ſeems aſtoniſhed}, that I can a Pei © con- 
ſider (as I certainly have done) any alteration in the conſtitution 


of the churches of England or Scotland, or in the liturgy of the 


former, as an infringement of the fundamental and eſſential con- 


ditions of the Briti/h union. If this doctrine be new to the read- 


er as well as to Dr. Prieſtley, let me only recommend to his peru- 
ſüal the ſtatute, 5 Ann. c. 5. which, in order © that the doctrine, 


„ worſhip, diſcipline, and government of the, church of England 
may be effectually and wnalterably ſecured,” confirms and per- 
petuates all acts then in force for its eſtabliſhment ; particularly 


the acts of uniformity, of which the book of common-prayer is a 
part; — enjoins an oath to be taken by every ſovereign at his co- 
ronation, for preſerving inviolably the ſaid doctrine, worſhip, di- 


ſcipline, and government; anddeclares that the ſaid act ſhall for- 
ever be holden and adjudged a fundamental and eſſential part of 


any treaty of union with Scotland, ſhall be inſerted at length in 


any act of parliament, that ſhall ratify ſuch treaty of union, and 
be therein declared an eſſential and fundamental part thereof, 
Let him conſult a ſimilar act of the Scotch parliament, whereby 
the like precautions are taken © for ſecuring the Preſbyterian 


be church- government and Kienune! in that kingdom, with the 


606 * form 
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1 1 8 
« form and purity of worſhip preſently in uſe within the ſame“ ? 
Let him then per uſe the ſtatute 5 Ann. c. 8. which ratifies the 


articles of union, and declares thoſe two acts to be fundamental 
and eſſential conditions thereof. And, when he has done this, let 


* himyudge for himſelf, whether any alterations in the conſtitution 
or liturgy of the church of England, would or would not be in- 
fringements of thoſe fundamental conditions: or whether, ac- 
cording to Dr. Prieſtley, the articles of union only ©* ſeem to 
confirm the different eſtabliſhments of England and Scotland as 
Bo they then ſtood, with liberty to make any improvements in 25 
their reſpective conſtitutions, if they themſelves ſeparately tak- 

« en, ſhould think proper.” Indeed, without diſſolving the uni- 
on, I do not ſee, how the ſenſe of either nation could now be e- 
5  parately talen; how the Scots peers or commoners could be pre- 
vented from votin g either for or againſt the repeal of the acts of 
uniformity, in caſe it were moved in either houſe? or how, with- 
out ſuſpending the parliament of Great Britain, Dr. Prieſtley 


would now procure © an act of the Engliſh parliament, for reform· © 
ing the church of N „ 


Ax d, however new or ſurpriſiny g my conſtruction of this nati- 

| onal treaty may appear to Dr. Prieſtley, it is certainly conſonant 
to the ideas entertained by both nations at the time of the union; 
who imagined that they had obtained the moſt ſolemn and * 
cred ſecurity that human polity could poſſibly give, that the go- 
vernment and mode of worſhip of their reſpective churches 
ö ſhould for ever remain inviolable. For which I may appeal to 
| the teſtimony not only of biſhop Burnet, the hiſtorian of thoſe 
| times, and a very active inſtrument in promoting the progreſs of 
| the union, but alſo of the late Duke of Argyle and lord chancellor 


Cooper, two of the commiſſioners who dh chat important 5 
Wey. | 


terian 
th the 
form 
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TRE biſhop gives the: fellowiag. account of the oppoſition 
that was raiſed in Scotland, by thats who wiſhed ill to that mea- 
ſure*. < They inſiſted moſt vehemently on the danger that the 
“ conſtitution of the church would be in, when all ſhould be 


under the power of a Britiſß parhament.—To allay this heat, 
* anact was prepared for ſecuring the Preſbyterian government; 


„ by which it was declared to be the only government of that 


church wnalterable in all ſucce eding times; and the maintaining 


« of it was declared to be à fundamental aud eſſential article and 
condition of the union: And tlus act was to be made a part of 


the act for the union, &'c.— By this means the act was carried 


as far as any human law could go for their ſecurity. For by 
this they had not only all the ſecurity that their own parlia- 


* ment could give them, but they were to have the faith and au- 


« thority of the parliament of . it being gin the ſtipulation, 


6 made an e/ential condition of the union.“ 


Ht afterwards vis the hiſtory of the rife and progreſs of th 
Engliſh act of parliament; and concludes with exactly the ame 
ſentiments (with reſpect to the porter of alter ation, which mul 


= nevertheleſs {till refide in the {upreme legiſlature of the united 


Kingdoms) as I have borrowed and adopted: from the biſhop of 
 Glecefter ; and for which his lordſhip is pronounced by Dr. Pric/t- 
leyf to be as weak a quibbò ler as myſelf. “ The archbithop of Cu 
 terbury” (ſays Dr. Burnet |) © moved that a bull might be 
55 brought! in for ſecuring the church of England. By it all acts 
e paſſed in favour of our church were declared to be in full 
force fer ever: and this was made a fu ndamental and eflential 
part of the union. Some exceptions were taken to the words 
< ofthe bill, as not fo ſtrong as the act paſſed in Scotland ſeemed 


Ke be, bnee the government of it was not declared unalterable. 
© But they were judged more proper; ſince, where a ſupreme 


8: legibature in once acknowledged, _nothinge can be unalterable.” 
Tat 


* Hiſt, of his own Times, ii. 461, f Page 12, 13. #Þ Burnet 1114. 363. 
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, . TAE opinions of the other two noble lords were publickly 
declared in the debates on the ſtatutes 5 Ges. I. c. 4. as they may 
e N be found in the periodical pamphlets ot the times, and as they 
10 are ſince collected in volumes“. As that bill was or iginally con- 
t, ; | firucted, it contained not only a repeal of the acts againſt occaſi- 
t'; Z | onal Conformity and Schifm, which had been enacted fince the uni- 
Ar. 5 on, but alſo of ſome clauſes in the Te/? and Corporation acts, which 
1 F were confirmed and perpetuated by that treaty. In the debates 
nd. 6 during the progreſs of that bill, the late duke of Argyle (at that bl 
or. L time Earl of 7/ay) ſaid: ** that every body knew he was educated 4 
d in a different way from the church of England: but neverthe- 
by © « leſs he could not but be againſt this bill; becauſe, in his opi- 
Ha nion, it broke the Pacta Conventa of the treaty of union, by 
4% « which the bounds both of the church of England and of the 
% church of Scotland, were fixed and ſettled : And his lordſhip 
|< wa apprehenſive, that if the articles of the union were broke 
ne “ with reſpect to one church, it might afterwards be a | Prece- 
he dent t to break them with reſpect. to the other.“ 
__ Lord Cow ER lad faid juſt before, « that tho' he had always 
_ cg tender regard for the Diſſenters, yet he could not but op- 
| poſe that part of the bill then before the houſe, whereby part 


i e of the 7. eft and Corporation acts were effectually repealed with | 
3 relation to Diſſenters; becauſe he looked upon theſe acts as 
1288 the main bulwarks of our excellent conſtitution in church and 
Full * ſtate, and therefore to be inviolably preſerved.” And, upon 
tial the reaſons thus offered in this debate, it was agreed to leave out 
pe all the clauſes that affected the laws ratified by the union: and to 
ed paſs the act as it now ſtands, containing merely a repeal of the 
able. two ſtatutes of Queen Anne againſt Schiſm and occaſional Conformi- 


preme ty, and a proviſion that no magiſtrate ſhould appear with the En- 
able. gas of his office at a meeting: -houſe. 


AFTER 
THEN 

„ Hiſtorical Regiſter, A. D. I719,Pag, 57, 58. Timberland 8 Debates of the 
. 15 ene of ae iii. 99. 101. 110. 


F 

AFTER this hiſtorical deduction, and contemporary expo- 
ſition of theſe laws, I think it is not altogether certain, that ei. 
ther nation would fully acquieſce in Dr. P- ieſtley's conſtruction 
of the treaty of union: And, if they ſhould not, the reſcinding [| 
of any part of its fundamental and eſſential conditions, would be [: 
very unadviſeable and dangerous. Indeed I have allowed that the 
| power of new-modelling the churches both of England and Sct. 
land (ho wever dangerous its excriion might be) {till reſides in the . 
parliament of Great- Britain; and have conceded that, in caſe the 
ſervice of the church of England be manifeſtly impious or 1 5 | 
abſurd, all dangers ſhould be encountered to reform it. Dr. 
Prieſtley very roundly aflerts*, that it is mani fe eſtly impious, is 
ſhockingly abſurd, nay, that it is even idolatrous. Here then we meet * 
upon fair ground. Let its ladlatry, Impiety, or ſpocking abſurdity 2 
be proved to the ſatisfaction of the legiflature; and my 5 þ 
_ objections are at an end. But, till that can be done, I ſhall conti. 
nue to think it too hazardous, to move ſo momentous a que b 
tion as the ſtability of the Britih union, for the ſake of ſome fan- 
cied improvements in matters either trivial or indifferent. And, 
conſidering the ſubject in this light, any bitter invective, or viru-· 
lent declamation againſt the mode of our national worſhip, is at * | 
| leaſt unavailing, and can ar/wer no laudable end. Perhaps it was 
going too far to ſay it could be calculated for none. I am willing 
to hope, that whenever ſuch things have appeared, they have xi 
riſen from miſtake, or ignorance, or from the overflowings ot 

7 well-meant zcal, but not regulated according to knowledge. 


Wirn d to the want of logical and hiſtorical know: 3 
ledge which Dr. Prieſtley has diſcovered in the Commentaries, and F 
his perſonal reflections on the author's political connections}, I 
| ſhall leave him in full poſſeſſion of them: remarking only, that 

this is not an age in which a man who thinks for himſelf, and 
who endeavours to think with moderation, can expect to mcet 
with quarter from any fide, amid the rage of contending parties 
If, in a matter of n mere — and ſpeculation, he condemns the 
1 T7 commu 
* Page 8. 17. i 3 Page 6. and 34* 
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Þ condu8 of the elder Charles, but diſapproves of the tragical es ex- 
tremes to which his opponents proceeded, he is a friend to Po- 

pery and arbitrary power; whatever proofs to the contrary may 


Po- 


ei- 


105 Y abound: in the reſt of his writings. If, after a concurrence of 
ing many years together in moſt of their political meaſures, he dif- 
1 be] fers from his friends in one great conſtitutional point, in conſe- 


the! quence of the moſt diligent enquiry and mature reflection he be- 
col. comes immediately connected with, and poſſeſſes the confidence of à 
the miniſtry, to which he has ſcarce the honour to be known, and 

> the from which he holds himſelf totally detatched. If he argues for 
ingly ¶ toleration and indulgence to Diſſenters of every denomination, 
Dr, but cenſures with ſome warmth all indecent attacks upon the 
is, is eſtabliſhment, he commences a bigot and a perſecutor. In this 
meet | temper of the times, I am ſenſible that all apologies are idle, and 


ur dity Ip all vindications uſeleſs. Yet I thought it a duty to myſelf 
latical thus publickly to declare, that my notions, in reſpect to religi- 
conti · ¶ ous indulgence, are not quite ſo intolerant as Dr. Prieſtley has en- 
quei. deavoured to repreſent them; eſpecially as ſome expreſſions of 


my own, (not ſufficiently. attended to, when the work was re- 

viſed for the preſs) may have countenanced ſuch an opinion in a 

r viru· ¶ uperficial or captious reader. But, when thus ſet to rights and 

is atſſſexplained, I truſt they will give no offence to any moderate 
it was nd conſcientious Diſſenter; and that Dr. Prieſtley himſelf, when 
villing be comes to re-confider his remarks, will wiſh they had been 
1ave {written leſs haſtily, and had of courſe been more agreeable to 

gs ot Juſtice as well as to common uns; Lo 

ze. 
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AN 


TO 


YL, . 


SIR, 


i H AVE juſt received your Reply to my Yeats on | fond pa- 


ragraphs in the Fourth Volume of your Commentaries; and 1 ſin- 


ccrely thank and eſteem you for it. It is a genteel and liberal 


anſwer to a pamphlet written, as you candidly and juſtly con- 


jecture, i in great haſte; and which, I fr ankly acknowledge, is 
not, in all reſpects, Fack as I now wiſh it had been. You will 


give me leave, however, to obſerve, that I have not treſpaſſed 

upon civility ſo far as you have repreſented, when you ſay, 

page 44, that I call you a weat quibbler. I only ſaid you argued 
_ weakly, and upon principles by which you might quibble away ail the 


natural rights of man. I did not even ſay that you had quibbled 


Canoes Fu. have not touched upon that ſubject) much lets did I 
G 2 REST call 


e e 35 
call you a quibbler. And I apprehend that, in point of deco- 


rum, there is an evident gradation in thoſe expreſſions, and that 


the firſt which I have uſed, is not, by many degrees, ſo offen- 
ſive as the laſt, which you have aſcribed to me. With reſpect 


to my charging you with the want of logical and hiſtorical know- 


: lane the "ry turn of my ſentences thews that [ was not {crious. 


As angry as my pamphlet appears to you, 10⁰ Mee you, 


Sir, it never entered into my head, that any thing in your Com- 
mentaries was perſonally levelled at me; nor, till I ſaw your 


pamphlet, could I have imagined, that ſuch a conſtruction could 
have been put upon my words. Fifteen years ago, when you 


fay your Commentaries were written, I was fo far from having 
8 appeared as an author, that I could hardly be deemed capable of 
: writing at all; but I conceived myſelf to be inſulted in the inju- 


rious repreſentations you had given of the principles and prac- 


tices of the Diſſenters in general; and ſo long as I am capable of 
_ writing, as well as of feeling, I cannot promiſe, that! ſhall al- 


ways be able to let things of ſuch a nature, coming from per- | 
ſons of reputation and influence, paſs without notice. The re- 
ſentment I ſhewed was at your own inſinuation, that the ſpirit, 


the doctrine, and the practices of Diſſenters, as ſuch, vere not cal- 
' culated to make men good ſubjedts ; a reflection that could not but 
deeply affect a large body of men, who conſider themſelves, and 
 whoimagined they had been conſidered by others, as moſt zeal- 


oully attached to the conſtitution of this country, as a limited 


monarchy ; to be foremoſt in their zeal for the ſettlement of the 


crown on the houſe of Hanover; and, indeed, to be moſt. nearly 


intereſtedi in it. 


I I miſtook your meaning, in ſuppoſing chat your reflections 
were intended for the modern Diſſenters, I can aſſure you, that 


ſuperficial and captions as you take me to be, I was far from be- 
ing ſingular in that miſtake. It was the conſtruction that every 
perſon that I have yet converſed with upon the ſubject, put up- 
on them; and the paragraphs I have animadverted upon were 
J 


u- 


der- 
1 
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cal- 
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and 
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f the 
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ions 
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actually confidered by many perſons, as a notification to Diſſen- 
ters, in what light they were conſidered by thoſe who are now 


in power. They even gave great offence to many worthy and 
diſtinguiſhed members of the eſtabliſhed church; and affected 
ſome of them, who could not be called willing critics, with as 
much indignation as they did me. But the generous manner 
in which you promiſe to correct thoſe offenſive paragraphs, does 
you the greateſt honour, and more than cancels all that is paſt. 


Tuo s k, after your example, I compoſed and delivered 2 
courſe of lectures on the conſtitution and laws of England (a 


4 ſyllabus of which is printed in my Efay on a courſe of liberal educa- 5 


tion for civil and active life) I profeſs to be no more than a very ſu- 


| perkicial lawyer; Lam even aſhamed to touch upon a ſubject of 
| this Kind, 1n writing to a man of your diſtinguiſhed abilities in 
this way, and I ſhall not chooſe to debate the matter with you; 
| yet I muſt own, that you have not convinced me that mere noncon- 
formity is any crime in the laws of England. I apprehend it to have 
been no offence at common law, and that ſince all penalties in- 
licted by particular acts of parliament, are declared by the a& 


of toleratien, not to extend to thoſe who comply with the terms 


of that act, that ſuch perſons are in no ſenſe criminal. The church 
of England has no authority but what it derives from the ſancti- 
on of parliament, ſo that our privileges ſtand exactly upon the 
| fame ground. Some Nonconformiſts, it is acknowledged, are guilty 
| ofa crime in the eye of the law, and ſo are /eme men; but is it 
, therefore proper to lay, that mere humanity i is cr iminal! 5 


Ap M1 T T1 ING mere nonconfarmity to be a crime, 1 Would | 


1 readily have agreed with you, that reviling the erdinances of the 


church was a crime of a groſſer nature. I only objected to the rea- 
| fons you gave for aſſerting it to be a crime ſo aggravated, namely, 


its carrying with it the utmoſt indecencq, arrogance, and ingratitude ; 


and ſtill more, to the manner in which you prove it to be inde- 
cent, arrogant, and ungrateful. 


INusr 


C that the reaſon of the act of a Scottiſh parliament, intended to 


dlared their church eſtabliſhment to be unalterable; ſince, wheÞ 
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IL MUS T als beg leave Rill to diſſent from you, with reſpet 
to the perpetuity of the eccleſiaſtical eſtabliſhments of England en 
and Scotland being intended to be provided for by the ac of unicn, In 
Iſtill think that all that thofe perſons, who framed it, really Nu 
meant, was to bar all encroachments of the one upon the other. el 
Were any man now living to tell me he was going to prepare an 
inſtrument, whereby he ſhould bind himſelf, and his heirs for! 
ever, from changing their opinions, or from acting in conſe. 155 
quence of any change in them, I ſhould not eaſily believe him; 
and that the repreſentatives of two great and wiſe nations mould l gr | 
ſeriouſly act in this manner is, to me, altogether incredible. If i": 
the fact be otherwiſe, it is ſuch as, in my opinion, throws the! 

greateſt reflection on the founders of both eſtabliſhments, and al. [ch 
| ſo on the eſtabliſhments themſelves. But it appears to me, from 8 
the paragraph you have quoted from biſhop Burnet, page 44, ber 


Thi 


ſecure the Preſbyterian government, previous to the union, wa 
me⸗ 


nothing elſe tlian the danger, they apprehended the conſtitutioll 
of their church to be in, from the power of a Britiſh parliament. 15 [| y 
The fame principle alſo influenced the duke of Argyle, as you! 2 
Ut 
have repreſented his conduct, page 45. ; 
I $HovLD alt be diſpoſed to infer from the ſs you ha® . 
quoted from Biſhop Burnet, page 44, that our legiſlators, at th i 
time of the union, expreſsly difapproved of the Scots having dif 


there is a ſupreme legillature, nothing can be i: his is th : 
conſtruction put upon thoſe very words by the ingenious auth 
of & Occaſional remarks on ſome late ſtrictures on the ConfeflioÞ 
« al, part II. page 4 5. Y which I had not ſeen when I wrote m gillat 


1 80 Remarks. F tlanit 
| * in 4 


You fay, Page 475 ee that you 3 the condu& of tif 


*' 


elder Charles, but diſapprove of the tragical extremes to «li 
| his opponents engen I alſo ſincerely ſay the ſame; fo 
thou 


| be: 


pect 
land 
nion. 
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ther. 
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s for! 
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F though 1 go one ſtep farther than you do, having no idea of ex- 
empting from puniſhment any perſon placed in an office of truſt, 
| how great and important ſoever; yet I neither approve of the 
uſurpation of Cromwell, nor of the W chat were made to 
eſtabliſh a republic in this nation. 


You fay, Page 31, 0 that you have barely recited the Katute f 
againſt Arians, without approving or diſapproving it.” I was 
him; E led to think * approved of it, by the whole tenor of the para- 


Mould graph in which it is introduced. The words that immediately 
Mm Fi for the ſupport of the national religion, that the officers of the 
bs + g church ſhould have power to cenſure heretics, but not to exter- 
. minate or deſtroy them. It has alſo been thought proper for the 
en civil magiſtrate again to interpoſe, with regard to one ſpecies of 


pbcrely, very prevalent in modern times; for ſtatute, &c.” 


precede it are theſe: © Under theſe reſtrictions, it ſeems neceſſary, 


This I think, will be ſome OT, for my miſtaking 5 
5 


You R ſaying that many Diſfnter ih from the ePablibed 


3 upon no reaſon at all, tempted me to mention the ſtrongeſt. 
reaſon that I had for my own diſſent, relating to the proper unity 5 
of God; but the ſevere cenſure | paſſed on the oppoſite opinion, 


namely, the impiety of it, I at the ſame time, declared to be by 


do not think it my buſineſs, as you hint to me, to addreſs the le- 
gillature upon the ſubject, conceiving, that as a teacher of chriſ. 


F tlanity, I have nothing to do with men as magiltrnten, but only 


25 individuals. | 


I SHALL think myſelf very happy if by means of this letter 


"il } be able in any meaſure to recover my character for candour 


with 


no means applicable to thoſe perſons who are conſcientious in 
their belief. Important however as I conceive this doctrine to 
be, affecting what is moſt fundamental in both natural and re- 
vealed religion, and conſequently in all the eſtabliſhments of it, I 


l 
with a perſon of whoſe abilities, as a writer, I have formed, and 
in the height of my reſentment expreſſed, ſo high an opinion. 
Many perſons however of taſte, and liberality of ſentiment, and 
perſons no way connected with me in religious perſuaſion, 
friendſhip, or even acquaintance, acquit me in this reſpect; and 
I believe, that conſidering the provocation, the world in general 
will acquit me, but I do not acquit myſelf; and had I been con- 
vinced that I had done you injuſtice on any other reſpect, I 
thould have acknowledged it with the ſame frankneſs. 55 


_ My pamphlet, if it be the occaſion of making the lighteſi 
improvement in a work ſo valuable as yours, will not be 
without its merit to the public. It was literally the creature of a 
day, and, figuratively ſpeaking, its exiſtence cannot be of much 


longer duration; whereas your Commentaries on the laws of Þ 


LD Fang wull probably laſt as long 3 as the laws e 


Tam not fo indifferent to reputation with men of ſouls, emi- 


nence, and worth, as lightly to incur the diſpleaſure of a perſon : 


of your character. Nothing would have induced me to riſque it, 


but the ſuperior regard I conceived to be due to the cauſe of truth 
and that reſpectable part of the community to which I belong, 


the proteſtant Difſenters ; men, who notwithſtanding their mit- 


fortune with reſpect to their religious ſentiments, have, in the 


opinion of thoſe whom we think impartial, and liberal minded, 


great merit with their fellow citizens, and are equal friends to , 


5 the peace as well as to the liberties of this country. 
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"x am , Sir, yours 7 &c. ot 


Leeds, Ode. 2, 1765. 
JOSEPH PRIESTLEY, 
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Of the late ELECTION, Sc. 


HERE is a criſis, when, on certain ſubjects, the ſober re- 
monſtrances of truth and reaſon, are of little avail againſt ; 


| the miſguided impetuoſity of public prejudice. | 


Harri Y, however, an intemperance of this kind is gene- 


rally as tranſient as it is violent; and, as its rage abates, the 
minds of the e people become open to conviction, : 


Tx E RE ISA regard que even to che miſapprehenſions of the | 


| public: And no prudent adminiſtration. will be inattentive to 
| What! 18 alen popular clamour. 


10 DEED the public opinion is ſeldom erroneous, when found- 


| ed on juſt information : But removed, as the far greater part 
are, from the ſource of true intelligence, how ealy is it for thoſe 


| who have an intereſt in impoſing on the public, to miflead them 
| by falſe repreſentations, and alarm them with vain Aherden⸗ 


bons? 


ImrELLED by ſuch miſtaken motives; how frequently have 
the people concurred in meaſures, which trnged. to defeat the 


Hz — voy 


E 
very ends they had in view, and which were ultimately deſtruc. 
tive of their own good ? 


Bur there is that juſtice and generoſity in the public, not 
always to be found in individuals. When the people, by candid 
and temperate arguments, are perſuaded that their opinions and 
apprehenſions are groundleſs, they are ready to renounce them 

and to turn their reſentment againſt. . who have deccived 
and miſled them. . 


| Lax ER times ſcarce afford a ſtronger inſtance of mifappr 0 
Henſion, than that which poſſeſles the minds of ſome perſons, 

with reſpect to the late important determination of the clection 

for the county of Middletex. | | 


As few are acquainted with the true ſlate of this great conſ 
tutional queſtion, the writer of theſe ſheets, who has taken fois 


pains to inveſtigate it, thinks it the duty of a good citizen, to | 


ſubmit thoſe reaſons and authorities to the judgment of the pub- 
lic, which have brought conviction to his own mind. 


Ds o this end, he OI to ſhew from the recor as of parlia. 

ment, and the authorities of law, that the houſe of commons i; 

legally inveſted with the power they have exerciſed with r cha 
to the late determination of the clection for Middleſex. 


F411 EA that, on the general principles of kb and | 


conſtitutional policy, they ought to have ſuch a power: And 
that, in the inſtance in queſtion, they have exei ciſed their power 


in a jut and conſtitutional manner, not only according to the 
law and uſage of parliament, but in ſtrict conformity with the | 


: ee in che court of Weſtminſter, on ſimilar occaſions. 


Taar the reader may be the better able to judge of the ar- 


guments tending to prove theſe propoſitions, it wili be neceſlury | 


. previeuny to ſtate the proceedin 85 of the houſe this ſeſſion, with 


ref pecl | 
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5 as | afterwards charged with a new offence; that of writing a preface - 
A aw to a letter Which had been printed in the public papers: And in 
de the the beginning of February laſt, being at the bar of the houſe of 

„ich the commons, he confeſſed himſelf the author and publiſher of the 
preface under conſideration ; which the houſe then reſolved to 


be an inſolent, ſcandalous, and ſeditious libel: And after" W. ards 
came to the following reſolution : 


power 


the ar- 


| i 61 ] . 
reſpect to Mr. Willes; more eſpecially as the miſtakes and miſap- 
prehenſions, which volſeſs the minds of ſome, ariſe from the want 


3 of being acquainted with theſe proccedings, or of FOREIGN 


them with due attention and accuracy. 


Ms. Wilks s, in the laſt parliament, was expelled from the 
houſe of commons. Being, moreover, by the verdicts of his 
country, convicted of crimes, for which infamous puniſhments _ 
have not untrequently been inflicted, he thought proper to ab- 


icond; ſo that ſentence could not then be Rene: upon him : 
6 W DETEUpon he was outlaw ed. 


O the eve of the general election he nevertheleſs appeared 
in public; and though an outlaw, was elected one of the knights 
ol the ſhire for the county of Middleſex. His outlawry how- 
ever was afterwards reverſed, and ſentence was paſſed upon him; 
in purſuance of which, he was committed 77 execution, to the 
1 — of the king 8 bench. 


B EIN in this 3 hs himſelf weeks: the conſidera- 
tion of his particular circumſtances before the houſe, by his own _ 
| petition ; which occaſioned them to call for the records of the 
| king's bench, whereby the ſeveral convictions againſt him, and 
the ſentence paſſed thereon, appear ed before the houſe. 


1 petition having been heard and determined, he 1 Was 


\ecellary}. 


n, with L 
reſpec | 


. © RESOLVE =D: 


62 27 


& RES OL VE d, 


« THAT John Wilkes, Eſq; a member of this houſe, who 
c hath, at the bar of this houſe, confeſſed himſelf to be the au- 
& thor and publiſher of what this houſe has reſolved tobe an inſo- 
« lent, ſcandalous, and ſeditious libel: And who has been con- 
* victed in the court of king's bench, of having printed and pub- 'S 
6 liſhed a ſeditious libel, and three obſcene and impious libels, Þ 


2 Wi and by the judgment of the ſaid court, has been ſentenced to by 
< undergo twenty-two months impriſonment, and is now in ene. 6 
00 cution under the ſaid judgment, be I this houſe,” ” by 

Whereupon it was = 
= ODE, 5 ut 


„THAT Mr. Speaker do iſue his 1 warrant to the Clerk of the 
ce crown,to make out a new writ for the electing a knight of theÞ x 
* ſhire to ſerve in this preſent parliament, for the county of Mid. Wi 
"8: Tn in * room of John Wilkes, Eſq; expelled this houſe,” tha 


Mx. WII K ES, however, being nevertheleſs returned, the oi 
| Houſe, on the 17th of February 1769, came to the Tolle wing the 
: reſolution 3 ; | a5 

«RESOLVED, ing! 


« THAT John Wilkes, EIꝗ; having been, in this ſeflion olf T 


— 6 parliament, expelled this houſe, was, and 1s, incapable of bein 
N elected A member to ſerve in this Projers PEAR” Mx 


% 
Ir appearing to the houſe, that there was no other candida 4 that 

at the laſt election, it was reſolved, farther, That it Was a voup 

election: And it was ; 


06 OxDERED, 


C THAT Mr. Speaker do ive his warrant to ths clerk of ah 


: « crown to make out a new writ, for the electing a knight of thi 
| | y | 8 ſhi 


— — „ 


eee > 


TY 


; © ſhire to ſerve in this preſent parliament, for the county of Mid- 
e dleſex, in the room of John Wilkes, Eſq; who is apJupctD 
E c incapable of being elected a member to ſerve in this preſent par- 


55 : cc ſiament, and whoſe election for the ſaid county has been de- 
ning 0 clared void.“ Ds 

inſo- E | 1 | | | 

con. A GREAT part of the frecholders of Middleſex, however, 
pub. being influenced by a miſtaken bias, obſtinately perſiſted in their 
libels, choice, and Mr. Wilkes was again returned. Whereupon the 
ced to houſe reſolved the election and return of Mr. Wilkes to be null and 
in exc 


void; and, no other candidate appearing. to the houſe, they or- 
= dered a new writ, 


14 T the next election, Mr. Wilkes, notwithilanding ih he reſo- 
lutions of the houſe, was again named as a candidate and re- 


„„ turned. 
K Of the 


t of the l Warn uro the houſe again reſolved the election of Mr. 


of Mid. Wilkes to be null and void. But, it appearing to the houſe 


houſe. J that there were other candidates, they ordered the poll to be 
brought before them; and it appearing on the face of the poll, 
that, of the candidates capable of being elected, Mr. Lutterell had. 
the majority, they reſolved, that Mr. Lutterell ought to have 
been returned, and ordered the return to be amended, by inſert- 
ing his name in the room of Mr. Wilkes : At the ſame time they 
allowed the uſual liberty for any party to petition. on the merits 


ed, the 


lowing 


eon A bf the election. 5 
le of ben 7 | 


-andidul phat Mr. Lutterell was duly elected. 


with the power they have exerciſed on this occaſion it will be 


erk of thi 
ght of thÞ 
"& Jie 


tionally veſted in that houſe, 


| T1 N conſequence of this. FOLD freehalders did peter A e 
on; and on hearing the merits of that of beeden the houſe reſoli ved — 


1 order to ew: that the ROS of commons 18 legally inveſted 


neceſſary to explain the nature and extent of the powers conſti- 


To 


-_s — — — ror wake — 22 4 *. * E * 2 8 Fr 122 > 


N 1 


T o preſerve the equal poiſe, which the jealouſy of our con- 


ſtitution has endeavoured to ſettle, the three orders of the ſtate 
are inveſted with ſeparate, as well as conjunct powers. 


Tux power of legiflation is joint; and there can be nc act of 


legiſlation, which has not received the conſent of the thro tet; 
But beſides their /egi//ative power, each houſe has judicial capa- 
city, for the maintenance, among other purpoſes ot its own au— 

thority and independence. The peers, in their houie, as lord CY. 

ſays, have power of judicature, and the commons, in their houſe 


alſo have power of judicature: And farther, as he adds, both 


houſes together, have power of judicature“; and for this, he 


refers to the recor ds of both houſes. 


TRE ; rule, and only rule, by which their power of judicature 


is directed, is the /awv of Parliament: which, As will e is part 


of the law 6 the land. 


As every court of juſtice, ſays lord Colet, hath love and cuſ- 


toms for its direction, ſome by the common law, ſome by the 
civil and canon law, ſome by peculiar laws and cuſtoms, &c. ſc 


the 225 court of parliament ful /ts by ts own ah a laws and cuſtoms. 


Tr is daclared by the records of 1 that all weighty 


matters moved concerning the peers of the realm. ought to be de- 


termined, adjudged and diſcufled by the courſe of parliament, and 


not by the civil law, nor yet by the common laws of the land 
uſed in other courts of the realm}. 


Tre ſame 3 for the like reaſon, favs lad Coke, 
reſpects the commons, for any thing done or moved in their 


| houſe: And this is the reaſon, he adds, why the judges oug ht not 
to give any opinion of a matter of parliament, becauſe it is not to be de- 


vided by the common law, but according to the law and cuſtom of par. 
| lament; 


* 4 Inſt. 23, + 4 Inſt. 14. e I.7 ie 2. N. 7: 


ia 


FD [65-1 


F- lament ; and fo the Judges Fe concludes) i in divers parliaments 


00 have FT * 5 e 


ſtate | A 
| Tuus it appears not only from the ſeveral declarations of 
che judges of the land, at different times, but from the authority 
ct of of the records themſelves}, that there is a /aw «of farliament 


| which, in matters thereby cognizable, is diſtinct from, and inde- 
| law of the land. 

} Tar law of parliament is a8 much the law of the land, as the 
verns in this realm. Lord Cote, enumerating the ſeveral branch- 


| parliament as ſecond | in order. 


Co or ER, afterwards bord Cooper, in his en in a the rake of 


1 cul- or BY ALL PERSONS. | 


c. ſo 1 RD Chief Juſtice. Holt, in his argument concerning the 


ſtonis. granting of a habeas corpus to the Aileſbury men, ſays, © We are 
bound to take notice of the cuſtoms of parliament, for th ey are a part 
1ghty of the la of the land; and there are the ſamemethods of know- 


be de- ing it, as of knowing che law in Weſtminſter-hall.“ In another 


„ and place he ſays, The /aw and cuſtom of parliament, 15 as much the ſary 


> land of the land as any t other aw. 


- Ius kame language is held by Hale Pefyt, Whithclee. and will 
Coke, be found, in the courſe of theſe ſheets, to have been pronounced 


their e 1 ” from | 


3 be de- By the record of parliament 31 H. 6. n. 27. the judges being confolted 
3 concerning the releaſe of ſome Habra of the commons, who had been im- 
F par | priſoned in the vacation, they anſwered, © That it was not their Part to Judge 
ament of the parliament, which was judge of the law:;* 


ET | The records of parliament, as lord Coke obſerves, are the trueſt hiſtories, 


pendent of all other laws; but is, never theleſs, pl branch of the 


common law, or any other branch of the general law, which go- 


. es of which the law of the realm conſiſts, mentions. the faw 6 of i 


? Abby and White, ſays the law and cuſtom of parliament is a part cf 
| thelaw of the land, and, asfuch, OUGHT TO BE TAKEN NOTICE | 


4 


from time to time, by the courts of juſtice. In ſhort, all who 
have ever written, or ſpoken on this ſubject, have treated the lau 
of parliament, as part of the law of the land, and as a law which 
all perſons are bound to take notice N. 


Iris by this hw, and by this only, that the houſe of commons | | | 


regulate their proceedings, with reſpect to the various — 
8 of the N they exerciſe. 


Tx E law of Parliament may be confidered. as compoled of two 
55 branches: 1. The rules, orders, cuſtoms and courſe of the houſe, 
With their expoſitions of, and deciſions upon the law, with re- 

= ſpect to matters within their ane 8 


Ta E cuſtoms, courſe, and common judicial proceedings of 2 
court, are the law of the court, of which the common law takes 
notice, without int or Pleading ay uſage © or Feen 

to warrant them“. 


Tx HAT the courſe of 3 any . court is a law, and that 

the determinations of a court make part of the law of the land 

has been held from the earlieſt times, fo far back even as the 
year book of 11 E. 42 b. 


: Tn US the rules, e and yrte of the houfe 7 commons, * wit 
5 their expoſition and deciſions on matters cognizable before them 
are as much the law of the land, as the rules and orders of th: 
court of king's bench, or any other court, with therr determinati- 

ons are the law of the land. Nay, ſuch proceedings and deci: 
ons of the houſe of commons, are in truth more binding than 
thoſe of the courts at Weſtminſter, becauſe from the forme! 
there lies no appeal, and it is eſſential, as will be ſhewn, to th: 


rler aten ot Pub e that no appeal ſhould „ 
| 2. T Hl 


5 T2 Rep. 53. 
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v 2. Trex ſecond branch, compoſing the law of parhament, 
ch conſiſts of the /fatute /aw of the realm, ſo far as the ſame regards 
acc houſe of commons, or the juriſdiction thereof. 

18 12 will not be material, on the preſent occaſion, to enquire 


& into the various ſubjects over which the juriſdiction of the houſe 
of commons extends. It will be ſufficient, with regard to the 
gqueſtion now under conſideration, to ſhew not only from the 
wo authorities of the moſt antient and reſpectable lawyers but from 
ue, if the records of parliament, that the houſe of commons 


members, as ſuch; either by commitment, malpeonen, ex- 
beiden or otherwiſe. | 


2. Tu T they have the ſole and excluſive power of e: examin- 
ing and determining the rights and qualifications of electors 
and elected, together with the returns of writs for the electi- 


that! on of members, and 1 in mort all matters incidental to uch 5 
land! elections. : | 
the 


1. As to hate power of puniſhing their own members, by 
commitment, Juſpenſe wont, or expulſion}, cc. the inſtances of the 


with C 1 9 3 5 * N exerciſe, 

hem, 1 

© the * The journals of the houſe of commons are records, and mentioned as ſuch 

5 0 H. 8. Cc. 16. 

ny; Ent MEMBERS SUSPENDED. 

echt | 

-than Mr. Payne, For an offenſive ſpeech : and complained of as a purveyor, Rc. 
E Suſpended the 30 of Apa 94s till the doubt be cleared, whether he might 

met ſerve, 9 

o the 


= Mr. Daieder, For granting warrants i billeting ſoldiers, —Suſpended the. 
Tu 9th of April 1628, during pleaſure, 


3 Sir Jo. Jacob, For monopoly ben the 21ſt e 1640, till his | 
| Cauſe be heard. | 


| Mr. Hollis, For eres words—Suſpended the 26th of April 16 415 during | 
| that, ſeſſion of PE 28 Gent. 


Mr. 


1. Have the ſole and excluſive power of puniſhing their own _ 


1 


exerciſe of thoſe powers : are innumerable, and the occaſions on 


which it has been exerciſed are various. 


WIr I regard to convnlicients; their power will not be diſ- 
puted : but with reſpect to ſuſpenſions and expulſions, more eſpe- 
cially the latter, ſome, with what reaſon wall be lcen hereafter, 
Have affected to call it it in queſtion. oY 5 

= Ip 
Mr. Philips, F or ſitting in the pretended high court of juſtice, &c. —Suſpend- 
ed the 27th of June 1661, till committee report, and houſe give judgment, 


Mr. Love, For not commpnicating-—Saſpeaded the 3d of my 1661, till he 
bring certificate of having communicated. 


Sir Wm. Penn, For fraud and embezzlement —Suſpended the 2 1K of April ; | 


15668, while impeachment depending againſt him. 
Sir John Prettiman, For impoſing on the houſe, with wig to the pro- 


tection of his ſervant, Robert nme the 8th of pn. 1670, till 


he ſhall produce Robert Humes. 


Mr. Culliford, For ſeveral mildemeanors—Suſpended the 8th of March | 


1692, till he attend to aner. 
+ MEMBERS EX PEL. I E D. 


Arthur Hall, For A llanderous libel, ee to the authority of th B 


houſe, &c. 14th Feb. 1580. 
Sir John Bennet, For bribery, 2 30 April 1621. 


William Sandys, Sir Jo. Jacobs. and Thomas Webb, For monopoly, 215 


Jan. 1640. 


* 


Mr. Taylor, For wards peeling the juſtice of the houſe, 27th May 16 Y o 


Mr. Benſon, For ſelling proteQions, 2d Nov. 1041. | 
Mr. Aſhburnham, For receiving 500l. from French merchants, 22d Nov. 167] 
Mr. Sackville, For aſperſing the King, 25th March 1679. 


Sir Francis Wythers, For preſenting an addreſs to his Majeſty, epreſin 
an abhorency to petition his Majeſty for calling par liaments, 29th OR, 1680. 


1680. 


Sir Henry Furneſe. For db of duty, as truſtee for circulating exchequ: 3 


bills under the 5 and 6 W. and M. 19th Feb 700. 


Mr. Algill, For being the author of a book, containing many profane all 3 


Maſohemons expre ef lions, 13th Dec. 1507-2, 


Sir Robert Beyton, For ſecret negotiation with the duke of York, 14th Dex 4 | 


Mp 
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N Ir appears from the liſt in the note underneath, that the 
houſe have ſuſpended their members, ſometimes during plea- 
e ſure, ſometimes till the member ſuſpended does a certain act, 
. or till ſomething depending be determined; and, at other times, 
r, during that particular ſeſſion of parliament; and the cauſes of 


theſe ſuſpenſions, it is ſeen, are as well for offences committed 


Ir j without the houſe, as within it. 


nd. | WIII reſpec to expulſions, they are much more numerous 
chan ſuſpenſtons. In the earlier times, before the parliamentary 
lhe ſtile had acquired that accuracy which it has ſince attained, we 
I find this ſentence variouſly expreſſed. Sometimes it is that the 
\pri Þ member be ſevered and cut off; ſometimes, that he be removed; 
at other times, that he be diſcharged, and at other times that he 
probe put out; which are only ſo many ſynonimous expreſſions ſig- 
> nifying expulſion :—and the word expelled, has for more than a 
century paſt been conſtantly uſed on theſe occaſions. _ 


arch Þ | = 
Faom the note in this and the foregoing page, the reader 
FF will perccive the various cauſes for which this ſentence has from 
of WH time to time been inflicted. Sometimes for offences againſt re- 
| sion ſometimes for offences againſt the fate, ſometimes for 
offences againſt morality, and at other times for offences againſt 
„ zu the houſe merely. —_ Fs « Pn rw es 6 


y 1041 Bor 


Mr. Ridge, For fraud as a contrador, 1th Feb. 1510. 

Mr. Walpole, For breach of truſt and corruption, 15th Jan. 1711. 

Mr. Steel, For a ſcandalous and ſediticus libel, 18th March „ 

1680. Me. Pryſe, For a contempt of the houſe, 2 zd March 1915, „„ 
e e chorale ee 69h e 14g 0 
1641, 9 Dec. 1641, 2 Feb. 1641, 9 March 1641, 12 May 1642, 10 Aug. 1642, _ 
11 June 1660, 21 April 1668, 1 Feb. 1677, 25 March 1679, 28 Oct. 1680, 
13 May 1689, 12 March 1694, 26 March 1695, 1 Feb. 1697, 20 Feb. 1698, 
22 Feb. 1698, 16 April 1701, 1 Feb. 1702, 19 Feb. 1711, 10 Jan. 1715. 


xpreflin 


xchequ 


ane di 3 


122 Jan. 1716, 23 Jan. 1720, 28 Jan. 1720, 8 March 1720, and many others. 


that they ought to have ſuch a power. 


E 0 3 


Bor however various the cauſes of expulſion may have been, 
the effect of it 1s conſtantly the fame; For the neceſſary conſe- 


quence of expulſion is, that the perſon expelled ſhall be incapa- 
ble of being elected again to ſerve in the ſame houſe of commons 

that expelled him. This incapacity is implied in the very mean - 
Ing of the word itſelf. Should any man of plain ſenſe, nay ſhould 
any young academecian or ſchool-boy even, be aſked what was 
- underſtood. by expelling a man from any ſociety, they would cer. 
tainly anſwer, © The meaning is, that he ſhall never be a mem- 
cc ber of that club, or of that N of that ſehool any more oF 


Favor $ION deny, i ex vi termini, ſignifies a total, and not 


2A partial, excluſion from the ſociety or parliament from whence 
he is removed. If a member is excluded during pleaſure, or for 


a certain time only, that is, properly ſpeaking, a SUSPENSION, 
and not an ExyvuLsi0n: And the Houſe themſelves, as has been 
ſhewn, have made the diſtinction i in many caſes, by making uſe of 
the word ſuſpended, where they meant the excluſion to be tem- 
porary; that is, either during pleaſure, or for that ſeſſion, or 
till ſome end be attained. But when a member is expelled, he 


is not excluded from the meeting of that day, or of that ſeſſion, 


but from that parliament; THAT T0; 7 trom that body of which be 3 


: is a member. 


NO one, ' acquainted with the conſtitution and prattice of par 


liament, will deny that the houſe have a right to expel their own. 


members. 
uſage, and has been exerciſed in ſuch a vaſt multiplicity of 10- 


Indeed their right is eſtabliſhed by ſuch immemorial 


= ſtances, that it is impoſlible to diſpute it. 


Iris not only evident from: precedents, that the houſe have 


2 power of expulſion, but it is clear from the reaſon of the thing 


worthy and unfit repreſentatives may ſit in parliament, to the 
diſgrace and detriment of the nation. Since it is not pretended 
that any ſuch power is, or can be, lodged any where elſe, 


_ Otherwiſe the moſt un- 


Bur 


2 WE 


n 


Boy x to admit their right of expelling, and argue that the mem- 
ber expelled may be re- elected that parliament, is to contend for 
the groſſeſt abſurdity imaginable; it would expoſe the judica- 


tiure of the houſe of commons to the moſt flagrant inſult and 
contempt; it would render the determination of the houſe of 


commons, totally nugatory, if the member whom they expel- 


| | led to-day, ſhould be forced upon them again to-morrow. 


Should ſuch an extravagant abſurdity be once admitted, the de- 


terminations of the houſe of commons, which is a court of judica- 


ture, from whence there lies no appeal, would in fact become of 


F- leſs weight and authority than the loweſt court now exiſting. 


N o man therefore who means 5 argue 100% and candidly 


| will contend that a member expelled to-day, is capable of being 


elected the next day. For by whom is he expelled ? Why by the 


F peopleof Great - Britain aſſembled by their repreſentatives. And 
| ſhall a part of the people, ſhall the electors of a particular coun- 
BY ty ſay, We will not be bound by the judgment of the majority 
We will elect no other to repreſent us than the perſon expel- 
| led? Shall hey be at liberty to reſtore him, who had no power 
| to expel him? Certainly not. 


Sveeos E, for the fake of arzument, "Heat the people inſtead 


E of being aſſembled by their repreſentatives, had been perſonally 


convened. Though in ſuch caſe every man would have a right 


| of being preſent at an aſſembly where his own intereſt, among 


that of others, is in agitation, yet will any one lay that he may 
not forfeit that right by indecorum, by treachery, by immora- 


| lity, &c? And are not the majority of the aſſembly the ſole judg- 5 


es of his fitneſs to continue a member ? If they judge him inca- 
pable, may they not expel him? and can he ever acquire a ſeat 


in that aſſembly again, againſt the ſenſe of the majority: e 


17 18 the ſame a A 3 18 expelled by the repreſenta- 
tive body. They whom he repreſents have no power of obtrud- 


| ing him 1 into the national allembly ain, againſt the ſenſe of the 


majority. 


e 
majority. For it is to be obſerved, that though every member is 
choſen by a particular county or borough, yet, as is juſtly ob- 
ſerved by lord Coke and others, when in parliament, he ſerves for 

the whole nation. 


: * their e 


1 r, for want of proper information, or due confideration of 
the nature of the offence, the cauſe of expulſion ſhould not in the 
apprehenſion of the electors, be ſufficient to warrant ſuch a pu- 


niſhment, yet they are nevertheleſs bound by the determination 
of the majority in the repreſentative body, to whom they have 


reſigned their right of private judgment in this inſtance, and 
Who are, and, as will be ſhewn, ought to be the ſole Judges i in 
ſuch caſes, 5 


T HOUGH he Bone cannot, and God: forbid they ever 


ſhould, ſay whom the electors ſhall chooſe, yet they may declare 
who by law are 7% to be choſen: And by expelling a member, 
they declare, without ſaying more, that he is incapable of being 


Rn elected for that parliament. 


Tu E RE cannot be a ſtronger inſtance that, in the general ſenſe 


5 of mankind, ſuch incapacity is the neceſſary effect of expulſion, 


than that of there having never been any attempt made to re-eledt Þ 
one in the ſame parliament, out of the very many who have 
been expelled, except in the ſingle inſtance of Robert Walpole, Eſq; 
and then the houſe, as will be 4 declared. the effect of cher ö 


vote of expulſion. 


Tx Is caſe however has been cited on the other ſide, in or- 8 
der to deſtroy the inference, that the i capacity contended for! ns 


the 1 effect of expulſion, 


Burk 


e Conſequently he ought not to fit in parlia- 
ment, againſt the ſenſe of the gon in that nation, expreſſed 


E 7 


3 Bur, from the bare ſtate of this caſe,” it will manifeſtly : TY 
? pear that it proves the direct contrary of the propolition it is ci- 
1 ted to eſtabliſh. | 


a R OBERT WALPOLE, Eſq; after having been expelled, was. 
| re elected; Upon which the houſe 


* Re5oL ven, 


* T HAT Robert Walpole, Eſa; koving been that en of a 
1 parliament, expelled the houſe, was, and is incapable of being 
| i elected a member to o ferve 1 in that preſent eee „„ 


H Now, ſay they, the expwſion aig nbt of itſelf render him 
F capable of being re- elected: If it had, there would have been 
no occaſion for ſuch a reſolution. 
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are Bur they who advance this argument mult certainly have 
ber, read tlie reſolution inconſide erately, . they muſt argue againſt 
eing conviction. The very words of the reſolution, if they attend to 


I 
them, clearly import that the incapacity was created by the expul- 
Z þ on itſelf, For what does the reſolution ſay ? not ſimply that he k 


ſenſe is incapable of being elected, but that he was, and 1s incapable, j 1 
Iſion, I &c. Was incapable! By what, and when ? Why, by the opera- . 
-elet Þ tion of the former vote of expulſion, and from that time when 
have that reſolution paſſed. The ſubſequent reſolution does not 
„Eſq; create the incapacity, but (by the word was) refers to the inca- 
their pacity already created, and (by the word 7s) declares that j incapa- 
city ſtill to have continuance. So that the laſt reſolution, not 
being conſined to the time preſent, but referring to the time 
in or-: paſt, does thereby only explain and expound the meaning and 
d for i ect of the former reſolution. Nothing therefore can be more 
I abſurd than to urge an opinion from implication only, contrary 5 1 
I that which is declared in ae. words. "9 
Bu | | 5 44 
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S T1LL, however, it is ſaid that the incapacity of being eleQ. 
ed is not a neceſſary conſequence of expulſion: And to fnpport 
this ſtrange propoſition, they cite another caſe of one Richard 
Woolaſton, who was expclled 20 February 1698, and was after- 
wards re- elected, and ſerved in that parliament. 


Box this caſe, when it is examined, will by no means prove 


what it is cited to eſtabliſh. For though the houſe, ſomewhat Þ 


mnaccurately, uſed the word expelled, yet when the cauſe of his 


amotion is couſidered, it will e that his Wenden was Ota 
tempor ay nature. 


Tn E tin put at that time was, That Richard Woolaſ. 
ce ton, Eſq; being a member of the houſe of commons, and hav: 


e ing ſince been concerned and acted as a receiver of the duties; 


upon houſes, and alſo upon births, &c. contrary to the ad 


« expelled this houſe.” Which, upon a divilion of 184 againk 
1 3 3, Was car ried in the affirmative. 


Tay is appears, from the words.of the reſolution itſelf, that 


ee eligible. 


IN DEE D the houſe could never be preſumed to intend that 


lar to the ne caſe under conſideration. 
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As 


ment 
e made in the fifth and ſixth years of his majeſty's reign, &c. be] this e 


of it 
appes 
own 1 
| of the 
the cauſe of diſqualification in this caſe was merely temporary; o 


and the fact 1s, as appears upon record, that, at the time of Ii Fparlia 
re- election, he no longer held that oflce : 80 that he 1 was then CO 
| hp 9 


light 


. 2d, 
the effect of their vote ſhould be permanent, when the cauſe, as de | ag 
clared by themſelves, was only temporary: For the cauſe of dil / 


qualification ceaſing, the effect muſt ceaſe of courſe. * But where 
the cauſe of expulſion is permanent, there the effect is perm 
nent likewiſe, and muſt operate to exclude him from the bod; 1 
whence he has been expelled, ſo long as that body exiſts. N 
one therefore can pretend that this caſe is, in any reſpect, uu 


To 


 bertie: 
either 
in an. 
points 


| that 
, As de. 
of dil. 


perm 
e body 
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ment which can be urged againſt the proceedings of the houſe in 
this caſe, let it be admitted 5 a while that expulſion does not 
6 of itſelf create an incapacity. of being re-elected, yet ſtill it will 


As little will the caſe of Sawyer, which has been mentioned 


on the other ſide, ſerve to maintain the doctrine which it is cited 
to prove; that is, That a member expelled is elegible again in 
| that parliament. For, in truth, Sawyer, was expelled juſt before 
the diſſolution of the parliament, and he was not in tact elected 
. again till the ſubſequent parliament, n 


/ 


or 


Ur on the whole therefore, whether we conſider the obvious 
and common acceptation of the word expulſion, or the natural 
iafer ence to be drawn from the common uſage and courſe of par- 
| lament, in ſuch caſes, it is manifeſt that the. incapacity of being 


q re-elected, is, and has always been conſidered as, a neceſſary of 
| fect of e 


As there is no reaſon however to fear the force at's any argu- 


| appear that the houſe o commons, not only as expolitors of their 
| own reſolutions, but as expoſitors of the common and ſtatute law 
| of the land, in caſes where their juriſdiction is competent, have a 


'| right to declare who are, and who are not eligible as members of 
| parliament. 


This leads to the conſideration of the next pr opoſi- 
ion; which 1 is— 


| 24, That they have the ole and excluſive power of examin- 


ing and determining the rights and qualifications of electors and 


detted. together with the returns of writs, and all matters inci- 


dental to elections. 
where 


TEHESE rights they have aſſerted and exerciſed FEE time 


immemorial, and have, with a firmneſs to which we owe the li- 
s. Ni perties we now enjoy, withſtood and repelled all attempts made 
either by the crown, the peers, or the courts of law, to uſurp, or 
in any degree encroach upon, theſe great and conſtitutional 


| points of juriſdiction. 


. ATTEMPTS 
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ATTEMPTS of this kind have been made in various iN 
ſome, openly and directly; others in a covert and collateral man- 


ner. But that the reader may judge for himſelf on a ſubject of 
ſuch importance, I will ſtate the moſt material conteſts relative to 
matters of juriſdiction, in a full and perſpicuous point of view, W kn 
- according to the order 1 in which they occur. _ | ſuc 
TAE firſt time ! ſhall take notice of when the commons had | | A 


occaſion to aſſert their right of juriſdiction, was in the Norfo!: W fere 
_ caſe, the 29 Eliz. 1 586, which is ſtated in Carew, but more ſatiſ- i 


factorily 1 in D* Ewes's Journal of the houſe of commons, and 1 4 
Which) was ſhortly thus: „ 5 1 55 
ed 5 lian 


i Tur therif of Norfolk received: a writ, For the dlettion of WW 
two knights, but two days before the next county day. By rea- 5 
ſon of the ſhortneſs of time, he could neither ſummon many hou 
frecholders, nor make due proclamation in the county, any one the! 
day before the election. The ſheriff, notwithſtanding on the bers 
county day, proceeded to the execution of the writ, and Mr, 1 #- 
Farmer and Mr. Greſham were duly choſen. After - this a i Were! 
cond and new writ, was delivered to the ſherifffor a new clecti- Þ laid 
on, which was executed likewite, without any colour of misfea- | _ 
ſance; and thereby Mr. Heydon and Mr. Greſham were duly 
_ choſen: And the indenture of their election, with the writ, 
were delivered to the clerk of the crown, together with the 
writ and indenture of the former election, . 


Tur ford chancelſor and the judges, at a mecting held on 
the ſubject of theſe elections, held, that the firſt writ was well 
executed; that the firſt election was good, and the ſecond abſo- 
lutely void. Of this their reſolution they gave notice to th 
5 houſe of commons: ; LD. 


WHEREUPON the- following points were reſolved by the 


Whole hody of the houſe of commons: | 
— | | I. THAT 


— — ee ͤ—U.ö . — ů — 


1 1 


1. TA r the 6ſt writ was duly executed, and the election 
' | good, 1 the ſecond election abſolutely void. 


T HAT it was a moſt perilous precedent, that after two 
| Knight of a county were duly elected, any new writ ſhould iſ- 
| tue for a ſecond election : without order gf: fine _ of commons es 08 


Tu AT the diſcuſſing and ab D JUDGING this, and the lite 4 
bana, s belonged to the ſaid Bou. Pe 


| 4. TI AT though the lor chancellor and judge 1 were com- : 
| petent judges i in their proper ene yet they were not in par- 


| liament. 
tra- = Taar it ſhould be entered in the very journal book of the 
any houſe, that the firſt election was approved to be good, and that 


5 the knights then choſen had been received and ALLOWED as nem- 


the bers of the houſe, not out of any reſpect the ſaid houſe had, or gave 
Mr. the reſolution of the lord chancellor and judges therein paſſed, but 


4 nerely by reaſon of the refolution of the houſe 22 by which the 
lei. ſaid election had been appr oved. 

gh 3 6. Tar there ſhould be no edge ſent to the lord TIP 
112 \ cellor, not ſo much as to know what he had done therein, becauſe | 
5 we it was conceived to be a matter Aerogatery to the e and 58 vilege 


| of the ſaid houſe. 


45 . Ta Us we find that the kouts: of commons, even in theſe 
” dd pearly days, were jo juſtly jealous of their juriſdiction in theſe re- 
3 able ſpects, that they reſolutely and explicitly aſſerted their ole right 
40 | of adjudging this and the like di ferences: And though they concur- 5 
I ed with the chancellor and the judges, in their deciſion on the 
1 merits of this caſe, yet they were ſcrupulouſly careful to have it 
| by the entered opon record, that they received and allowed the knights 

as members, not out of any regard to the reſolution of the chan- 


TAI cellor a and the Judges, but ſolely from their own TejUntian. 


7 


1 Fog 


TE firm and ſpirited conduct which the houſe of commons 

diſplayed on this occaſion, is the more remarkable, as during 

that reign, the dignity and privileges of that houſe, were not al- 
he & W e with due conſideration. _ 


ANOTHER attempt was made on the juriſdiction of the; com- 
mons in Goodwin's cafe, 1 James I, printed in the journals of the 
houſe, and the 7th vol. of State Trials. This cafe was re- printed 
in the year 1704, by order of the houſe of commons, on occaſion 
of the famous debate on the Ailebury election; which will be 
taken notice of! in its order. T ny caſe of Goodwin was as follows: 


Sik F. RANCIS Goo win was elected knight of the ſhire of 139 
the county of Bucks? but the return of his election being made „ ſo 
it was refuſed by the clerk of the crown: And the return of Sir t. 
John Forteſcue, who had been elected upon a ſecond writ was # p- 
entered. Whereupon the queſtion was put, after long debate, 1 * 01 
„Whether Sir Francis Goodwin were lawfully elected and re- Þ © 
57M; turned? a which was refolved in the oe Sis = 077 


TRHRE E days after; the lords font a meſſage to the com- A 
mons, that there might be a conference about Goodwin's ele&i- ¶ confe 
on: To which the commons anſwered, “ That they did con- nera] 
0 ceive it did not ſtand in honour and er of the houſe, to gire 
6 account of any of their e and doings.“ 55 


TA E lords replied, that the king having been acquainted with 
what had paſſed in Goodwin's caſe, thought himſelf engaged in 
| honour to have the affair debated again, And had ordered them iſ 
to confer with the commons upon it. Whereupon the com: 
mons, by their ſpeaker, gave their reaſons to the king, why they 
could not admit of this innovation. But all they could obtain 
Was, that, inſtead of a conference with the lords, the king com- 


manded them to confer with the judges. 


 Taxa:Þ 


1 


Tuts mandate, to which the houſe were extremely averſe 
g produced very warm debates. One member, with becoming 
1- ßppirit, obſerved, © That by this courſe the free election of the 
c country was taken away, and none would be choſen but ſuch 
* as pleaſed the king and council. Let us therefore,” ſays he, 


m- © with fortitude, underſtanding and ſincerity, ſeek to maintain 
he our privilege; which cannot be conſtrued any contempt in us, 
a | © but merely a maintenance of our COMMON RIGHT, Which our an- 
on | < ceftors have left us, and it 18 Juſt and lit for us to tranſmit to 
be our poſterity.” 


— A member ſaid, boldly; £ This may be called 8 
> of Þ © quo warrants to ſeize our liberties.— Our hands were never 
ade I © ſought to be cloſed before. It opens a gap to thruſt us all in- 
Sir Þ © to the petty bag. A chancellor may call a parliament of what 
was „ perſons he will by this courſe. Any ſuggeſtion may be cauſe 
hate, of ſending a new writ. Judges cannot take notice of private 


re- x cuſtoms or privileges : 3 But We have a Privilege which ſtands 5 
„ _ with the law.” | 


COm- 


J Ar length, the queſtion being put, Whether they ſhould 
lecti- confer with the judges ? It was carried | in the negative, by a ge⸗ 
con. neral voice, No conference. 
give ö 


. 1 N the end, a committee was appointed to prepare anſwers in 
| writing, to the four objections which the king had made to the 
J with reaſons urged by the ſpeaker. As the third and fourth objecti- 
ged in ¶ ons do not apply to the preſent purpoſe, it will be Tullcient to 
chem take notice of the firſt two. 

Com- | | | 
y they OBjrcrion 1. That we aſſume to ourſelves power of 
obtain examining of the elections and returns of knights and burgeſſes, 
g com which belongeth to your majeſty's chancery, and not to us: For, 

N chat all returns of writs were examinable in the courts wherein 


I hey were returnable; and the parliament writs being returna- 
2 | e 


E 
able into chancery, the returns of them muſt needs be there exa- 
mined, and not with us. 


5 0 UR humble anſwer is, that until the 7th year of king Hen- : 
ry the 4th, all parliament writs were returnable into parliament, te 
as appeareth by many precedents of record, and — the al 
returns there examinable. ſt 
18 Al r HOU G H the form of the writ be ſomewhat altered by 
khis ſtatute, yet the power of the parliament to examine and DETER- 2 ec 
MINE elections remaineth; for ſo the ſtatute hath been always ac 
expounded ever ſithence, by uſe to this day: And for that bo 
- purpoſe, both the clerk of the crown hath always uſed to attend © ed 
all the parliament time, upon the commons houſe, with the writs | 
and returns: And alſo, the commons, in the beginning of every 
parliament, have ever uſed to appoint ſpecial committees, all the * 
_ parliament time, for examining controverſies concerning elections thi 
and returns of knights and burgeſſes; during which time the of 


writs and indentures remain with the clerk of the crown; and 3 im 
after the parliament ended, and not before, are delivered to the ſhi) 


clerk of the petty bag in chancery, to be kept there: which is | hal 
warranted by reaſon and precedents. By reaſon: for that it is fit 3 cee 


that the return ſhould be in that place examined,where the appearanc $ MA 
and ſervice of the <orit is appointed: By precedents ; of which they 5 ARE 
cited many, too tedious to be here enumerated, and then con- 3 Pore 
clude, that. Uſe, reaſon and precedents do concur to pro: 11 
the chancery to be a place appointed to receive the returns, as ti 
Keep them for the parliament, but not to judge of them: And 
the inconvenience might be great, if the chancery might, upon | 
| ſuggeſtion, or ſheriff's returns, ſend writs for new elections, Wl 
| thoſe not ſubje to examination in parliament : For, ſo, when fit men 


| were choſen by the counties and boroughs, the lord chancellor 1 5 
the ſheriffs might diſplace them, and ſend out new writs, until /a 
ere choſen to their liking. 


N ; OBJECTION? 
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OBJECT10N 2. That we dealt in the cauſe with too much 


precipitation, not ſeemly for a council of gravity, and without 


reſpect to your molt excellent majeſty, who had deſired the writ 
to be made: And being but half a body, and no court of record 


alone, refuted conkerents with the lords, the other half, notwith- | 


ſtanding they prayed. it of us. 


'Ov & humble anſwer is, to the precipitation, That we enter- 
ed into this cauſe, as in other parhaments of like caſes hath been 


accuſtomed ; calling to us the clerk of the crown, and viewing 
both the writs, and both the returns; which hath been Warrant- 
ed A continual mags among us. 


Cc ONCERNIN G our refiling conference with the lords, there 5 
was none deſired, until after our ſentence paſſed; and chen we 


thought, That, in a matter private to our own houſe, which by rules 


ot order, might not be by us revoked, we might, without any 
imputation, refuſe to confer. Yet, underſtanding by their lord- 
ſhips, that your majeſty had been informed againſt us, we made 


haſte to lay open to your Majeſty, the whole manner of our pro- 
ere but part of a body, as to 
MAKE NEW Laws, yet for any matter of privileges of our hou iſe, wwe 
ARE AND EVER HAVE BEEN, A COURT OF OURSELVES, of ſufficient 
power, © to diſcern and DETERMINE, without their lordfhips, as 


ceedings ; not doubting, though we 


their inp have uſed always to do for theirs, without bes.“ 


IV return to this, the king replied, chat he had ſeen and con- 


ſidered of the manner and the matter: He had heard his j147es 
and his council; and that he was now difiraded in Jutboment. 
Therefore, for his farther ſatisfaction, he deſired and command- 
ed, as an abſolute king, that there micht be a conference between 


the houſe and the Judges. 


Turis unexpected meſſage coed oreat amazement in the 
| houſe, but, at length, it was propoſed to petition the king, that 
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he would be pleaſed to be preſent at the conference himſelf, This 


diſputations monarch gladly accepted the propoſal, and ſaid that 


he would be preſident himſelf. 


AT this conference, the kin g cn ec eo, that the 55 f 


tommons was a court of record, and a judge of returns. At length 
this conference produced a kind of compromize. It was agreed 
that both the members ſhould be excluded, and that a new writ 


"ſhould iſſue ; to which the commons with difliculty conſented, 
at Goodwin's own particular defire, expreſſed in a letter from im 

to the ſpeaker which was read before the queſtion was put, and 

wherein he preſſed the houſe to conſent to the propoſition, chul- 

ing rather to wave his right than be the occaſion of a quar rel 
between the king and the commons. 


N EVERT EL E s 1 a members were greatly diſſatisfied 
even with this conceſſion. It wa, ſaid by one, — We Joſe more 
at a parliament, than we gain by a battle. The authori ity of the 
« committee was only to fortify what was agrecd on by the 
Ns houſe for anſwer, and ny had no authority to conſent.” 


— We 


3 T Was father urged by lather, in theſe terms; 


ce ſhould proceed to take away our diſſention, and 5 our 


d lberties: We have exceeded our commiſſion, and drawn up- 
8 ourſelves, 2 note of ncontancy”: and levity.” Eo 


_ Tr Us we fee. that, even in theſs ſpiritleſs days, when the ſo- 
vereign exerted himſelf in the higheſt tone of prerogative, the 
commons boldly aſſerted the right of juriſdiction ; and the king 
perceived, by the temper and arguments of the houſe, that he 
had no ee of becoming, as he intended, maſter of elections 


RAIN very juſtly repreſents this attempt of the king 8, as an 
evidence of his aiming at abſolute power: And it may be added, 
that had he ſucceeded to his wiſh 1 in this attempt, it would have 

enabled 


; U 29:4 

enabled him to aſſume that abſolute power in fact, which he arro- 
as | gated 1 in. words, 

at 

1 No veſtige, 2 -om this time, | belleve; appears, where the ex- 
3 duſive juriſdictian >f the houſe of commons, with reſpect to e- 
ef 7 lections and matcers incidental thereto, came in queſtion, till juſt 
th $ before the reſtoration, in the caſe of Nevil againſt Stroud; K which 


ed l Tas an action on the caſe brought in the common pleas, againſt 
rit | the Defendant. as ſheriff of Ber ee, for a falſe return. The re · 
el, cord was delivered into parliament, and was afterwards, by or- 


um der of parliament, adjourned into the exchequer chamber}, but 

ind was never determined. It was nevertheleſs ſtrongly urged. 1 in 

ul. C this caſe, © That as it concerned parliamentary privilege, the common 
5 law c could not intermeddle With 71.“ 


I THE rather mention this, becauſe the corts.of law adopted 


fied WE this opinion in caſes [ ſhall hereafter take notice of. 
OTC g | oe 
the 5 ki the year 1672, the commons were again Under the neceſſity 
the of afſerting their juriſdiction. When the Earl of Shaft/bury was 
lord chancellor, writs iſſued, during a prorogation of parliament, 
TO i for electing members in the room of thoſe that were dead: The 
We king himſelf was ſo cautious, as to the regulating of this proceed- 
e our Wing, and had fo much regard to the privileges of the houſe of 
n up- commons, that, at the next ſeſſion of parliament, 5th of Febru- 
[iy 1672, be ſpoke to the houſe of commons from the throne. 
_—_ i theſe words: i 
he ſo⸗ 
„ the WW « One thing 1 forgot to mention, which inc during | 
: king Whis prorogation ; I did give orders for the iſſuing ſome writs for 
at he the election of members, inſtead of thoſe that are dead; that the 
tions. Whouſe might be full at their meeting: And Jam miſtaken, it this 
__ be not according to former precedents. But 1 delire you will not, 
„a5 an RY fall 
added, 4 | 1 
d have + > Sid. 168. 
nabled f It was uſual, about this time, for committees of the houſe of commons to 


meet in the exchequer chamber. 


and the matter at large debated, and the general ſenſe and opi- 
on of the houſe being, that, during the continuance of the high 
court ot parliament, the right and power of iſſuing writs for e. 
5 lecting members to ſerve in this houſe, in ſuch places as are va. 
cant, is in this houſe, who are the proper judges allo of elections 


8 peaker do iſſue his warrant to the clerk of the crown, to make 
out new writs for thoſe places.” Which was done Oy 


| was made to encroach on the excluſive privilege ot the houſe 
matters of election, by endeavouring to eſtabliſh a concurraſ® 


The election of the plaintiff had, upon examination in parli ; 


for making this double return. Nevertheleſs the jury Found 


did not lie; and, among other reaſons, it was urged, © T 80 
60 fe 9 0 er g 77 the return Was only examinable i in the houſe of lt ther 


| 2 Lev. 114. Pollen 470. 


Lu, ] 


fall to other buſineſs, till you have examined that particle; | F 


and, I doubt not, but precedents will juſtify what is done: I am 1.4 
as careful of all your privileges as of my own prerogative.” : 


Tux éth of February 1672, the houſe of commons took thi 
matter into conſideration; and ſeveral precedents being cited, 


and returns of their members. „ 


Tukkxkvrom it was Reſolved, 4: That all e upon th 
ce writs iſſued ſince the laſt ſeſſion, are void: And that Mr. 


Nor many years after, that is, in the 26 Car. 2. an attemp [2 


e in the caſe of Barnardiſtar againſt Soame*, 


 Tnis was an action on the caſe brought in the &ing*s-bench 
Fund the defendant, as ſheriff of Suffolk, for a double reti 


ment, been judged good, and they had committed the defend : 


verdict for the plaintiff, with 8ool, damages. e 


Ir was moved however i in arreſt of judgment, that the aCtid 
5+ rg 


3 Keb. 365, 369, 389, 664. 7 St. Tr. 4 . 


= ix . L % 1 
ar: 6c mans, who are the SOLE jup ES, and will puniſh ſuch falſities, 
am < as they have done in the preſent caſe,” | 


* 


H I DGMENT however was 188 for the plaintiff 


th) 

ited, Lord chief juſtice Heli, 3 in this caſe bid all perfons about 
opi. him take notice, that, Hey did not determine the right election for 
high the JUDGMENT in that caſe belonged to parliament ; but, he ſaid, 


ſince the houſe of commons have determined the right, he thougbt they 
— follow their judgment, to repair 1 the e in damages. 


Dr e- 
e Va- 
tons 8 
Tu 1s judgment, nevertheleſs, was afterwards reverſed in the 
exchequer chamber, by the opinion of chief juſtice North, and 
five other judges againſt two; the chief, with the five other jud- 
ges, holding, that the action did not lie: And this judgment of 
makè 5 reverſal v Was afterwards affirmed 1 in the houſe of lords". 
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. Arts lch ſolemn reverſal of che judgment of the king o- 
bench, and an affirmative of that reverſal in the houſe of lords, it 
might have been expected that this point would never be 
moved again. Yet in the 33 Car. 2. it came again in diſpute in 

the caſe of On/low againſt Rapleyf, which was an action on the caſe 
brought againſt the defendant as returning officer, for a double 

bench return, and a verdict thereupon for the plaintiff. But, upon 
retun | motion in arreſt of judgment, it was held clearly by the whole 
1 parli court, that the action did not he. They were unanimous that 
fendu they Had no juriſdiction of this matter; and went ſo far as to lay, 

found © That it would be great preſumption in the court to meddle 
BY « with elections to enge before the matter hath been de- 


* termined 1 in Parliamest.“ 


he al 
SOMETIME after the reſolation, i in the 12 Wm. 2, 1 a far- 


« That! 
uſe of i ther attempt was s made, in a Caſe ſomewhat different from the 
laſt 


„„ nm | | oy 
| * 1 Lutw. $9. + 3 Lev. 29. 2 Vent. 37. 
7 II take no notice of the aſs of Norris againſt Mauudit, as that was an action 


bor a falſe return, grounded on the ſtat. 23 A. 6. c. 15. and dces not apply t to 


t. Tr. 4 che queſtion under conſideration, See 5 Mod. 511, Comb. 430. 


_ . 
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4 % J 
lat, to give the courts of law a concurrent — with the 
houſe of commons. 


Tn 1s was in an action on che caſe brought i in the common pleas, 


by Prideaux againſt Morrice &, for a falſe return, before a deter- 


mination in parliament, and the court were N of opinion 


5 that ſuch an action did not lie. 


. this caſe, chief Juſtice Trevor delivered the opinion of the 


” court in the following words: : 


4 Tis this on would net lie before the itn was ds.” 


4 termined i in parhament which was the proper court to determine 
this matter. It it ſhould lie, this inconvenience might follow, 
_ & viz. The verdict might find contrary, to what the parliament 

8 might hereafter determine, which is not to be allowed; for it 


« is plain that, if the parliament had ered gainſt the oe | 


2 V. rod” never ah dots Save this action.“ 


« IT i 1s true, in courts which have concurrent jurick tions, 


<« there cannot be different judgments in one and the ſame caſe, 


„ becauſe the determination muſt he in that court, which 


„ was firſt poſſeſſed of the cauſe, for if an ation is brought for 
the ſame matter in one court, the party may plead in the a- 
„ batement, that it is depending in another: and if judgment 


“ js given in the firſt A008, then he may plead it in bar to the 
5 60 laſt. 55 f - 


Bur, in this caſe, there may be different judgments, BECAUSE 


| THE COURT | OF PARLIAMENT HAVE A SUPERIOR JURISDICTI- | 


ON IN THIS MATTERF. 


* 1 Lut. 82. Nelf. Lutw. 31. Salk. 502. Holt. 523. 8 St. Tr. 9. 


I The report of this caſe in the French edition of Lutw. 89. is to the ſame 


effect: But the chief juſtice is there made bo ſay further, * That the bouſe are 
EN bar faken. = h 


a 


[9 7 


A WIT of error was. brought upon this judgment in the i | 
« court of wank bench, and the ae was there affirmed. _ 
. 
; 'Neverrt HELESS, ſuch is the contentious ſpirit which has 


| at all times attended the elections, and ſuch the animoſity with 

J which each party oppoſes the other, that the excluſive right of 
e | juriſdiction of the commons, in theſe matters, did not long re- 
main uncontroverted, but came again in queſtion, i in the famous 
nie of — ii W. bite, and others k, in the 2d Ann. 5 
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* Tufs was an action”. upon the caſe brought againſt the de- 
„„ | fendants as conſtables of Ai/e/hury for refuſing to receive his vote 
nt in the election of two burgeſles for that borough. A verdict was 


it / found for the plaintiff, and it was afterwards moved in arreſt of — 


36 judgment, that the action was not maintainable; and it was i 
Ibeld, by the opinion of three judges, — Holt, chief juſtice, j 
Z | that the action did not lie. 

fs. . In the . however, this judgment Was N upon an | al g 
ich appeal to the houſe of lords; and the Judgment was given M 38 
4; 3 the laintiff, | 1 
a Ds _ 
ent Bur the commons warmly reſented this attempt to defiroy 1 
dhe | | their independenceſ, and ſuch violent diſputes aroſe between of 
E: 5 the two houſes, that it was Judged Oper to put an end to them In 
N * proroguing the PENNE. nt 
vor i | |; 
PO TAE higheſt reverence, no FIG EY is due to the 8 of |] 
i io ſupreme court of Judicature, the houſe of lords; but an inſa- 1 
ate appetite for power is natural to all bodies of men; and: if the rh 
A- judgment of that auguſt aſſembly may be preſumed to have leſs | 
= Parity aL in one caſe than another, it muſt certainly have the 1 

F leaſt C 


uſe art ö * Salk, 19. 3 Salk. 17. 6 Mod. 45 Holt. 524. 8 St. Tr. AY 
They voted it a breach of the Privilege, and communes all the parties 
| ropcernes, lawyers, &c. 
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. 
leaſt weight in this, wherein their judgment directly tended to 
enlarge their own juriſdiction, and ultimately to give them a ma. 


nifeſt aſcendency over the third eſtate in the kingdom, and con- 
ene over the liberties of the people of Great Britain. 


Tr muſt be premiſed likewiſe, that great deference is undoubt: 
edly due to the opinion of that eminent chief juſtice, lord Holt; at 
the ſame time it muſt be acknowledged, that the three judges, 
from whom he differed, have ever been reputed among the moſ 
learned and able of the profeſſion : And perhaps ſome of the ar. 
guments* of this great man, on this occaſion, will be found ty 


may ſhew the ſubtilty of eee do not 1 tend ty 
the eſtabliſhment of truth. 


: 'bargefles, for whom the plaintiff tendered his vote, were elected, 


Nevertheleſs lord Holt, in giving his opinion, ſaid, That it wi b 
not material, whether the candidate for whom he would have 


Voted, be choſen or not. 
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depend on thoſe bair-breadth diſtinctions, which however they 5 Th 
War 
ther. 
judg 
1＋ is to be premiſed that it was agreed i in ile cafe that the? 
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> N this ove, he 3 to lol ſizht of the ſubſtantial n me 
Tits of the queſtion. For what is the end for which the rg 
queſtion was eſtabliſhed ? No other than this: That arte per 
ſons being duly qualified, ſhould have the privilege of ele 
whom they pleaſe, being duly qualified — to repreſent chen 1 
in the great council of the nation. þ 


hs 


I therefore the perſon for whom they tendered their vol I 
be received, the ſubſtantial end, for which the privilege ws 2 
granted, is obtained; ſo that they cannot alledge any injur; 
and though their votes may have been rejected, yet hey are u 

there 


* In wat, the moſt material arguments urged by 10rd Halt in this ci ; 
Wers ſtrongly preſſed before by Sir Robert Atkins, and over-ruled in the cake 
A n 3 See 7 St. T, S. 434 & ſequent. 
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F Fan deprived of their right, They may tender their votes 
1 on any other occaſion, and there can be no danger, that, by the 
on- rejection of their votes by the returning officer at one time, any 
perſon, not of their choice, ſnould, at any ſubſequent election, be 
choſen their repreſentative: for it is at all times open to them to 
alert their right by petition to the houſe of commons, where, 
t; at if well founded, it will be allowed and confirmed ; and their 
ges, votes, if neceſſary to give a majority to the candidate of their 
moſt choice, will be added to the poll. 


A. 


[14s 


ubt⸗ 


d to þ Bur, ſays lard Holt, © by e the plaintill' vote he ; 


they has an injury done him, for which he ought to have a remedy : 


d to: Want of right and want of remedy are reciprocal. Wherever 


there is injury, it imports a damage. The parliament cannot 


—_— judge of this injury, or give 5 ge to the plaintiff, 
at the — 
ected Tus T the Vous of commons tian give damages, eo nomine, 


it wa as damages, may be admitted; but does it therefore follow, 


| hae that wy cannot judge of the 1 injury and give 2 Temp. 


—_ His lordſhip very properly lights the notion, that there can 
al me be no damage but a pecuniary one. But is it not equally excep- 
tionable, to contend, that there can be 1 no other Kind of remedy 


” 2 hi 11 
un Pet 
elec 
it then 


. but a e one? 


Natter of right, and thereby Judge of the i 580 „ and n. the 
ir vote poffender. 

ge Vg, 
inju7 i 3 | No ſays his lordſhip ; there can be no petition in this caſe. 
y are 18 Was ever ſuch a petition heard of in parliament, as that a man 
cher 4 Was hindered of ing his e and praying them to give 


in this þ ; 
the cale 


M = To 


y Un! DOUBTEDLY there may ; 4 and the remedy. is, to petition _ 
the houſe of commons, who will examine and determine the 
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To this it may be anſwered, That, as his lordſhip very pro. 
| perly obſerved, in this caſe, that it was no objection to the bring. 
ing the action, that no ſuch action was ever brought before, ſo 
it might have been urged, that it could be no objection againſt 
the preferring of ſuch a F had no ſuch petition ever been 
Preferred before. 


As the houſe of commons, only, have competent juriſdiction 
with reſpect to the rights of election, ſo every invaſion of thoſe 
rights muſt, at all times, have been cognizable before them: t 
Was urged, as to this point, by a member, in the courſe of the de- 
bate in the houſe of commons, that he had known petitions 
touching elections preferred by very few perſons; by the ſame 
rule, ſaid he, a petition may be preſented by one: And in truth it 
appears from the journals of the houſe of commons, of the 31 
of May 1628, that this doctrine was expreſsly laid down. 


: Ar that time, there was a queſtion with reſpect to N. arwitl 
whether the election ſhould be made by the mayor and commoi 
council, or by the commoners in general. And a petition wa 
produced, whereby above 200 commoners diſclaimed to have any 
right of election. But the petition was refuſed, and the reaſon 
aledged, was, cc | becauſe, it one commoner Appear to ſue tor his 
5 right, we will hear him.“ 


8 Av in truth reel petitions have, of later years, been pre- 
ſented, merely to aſcertain the right of voting, where there wa 
no queſtion: about the merits of the election, 


175 the year 1711, which was ſoon after the caſo of Wm 
againſt White, a petition was preſented by William Treene and 
others, of the city of Coventry, complaining of their being debar- 
red of their undoubted right of voting, and praying that their 


right of voting may be aſcertained to them, and reparation made 1 


for the 7 + injury me have ſuſtained i in a being denied the ſame. 
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T HEY were heard by their council, and their right was eſta- 


AGAIN, in 1723, petition was preferred by Charles IVebb, 


and others, of the borough of Calne in Wilts, complaining | 2 8 
| their votes \ were refuſed at the laſt election. 


Tus y were heard by their council, who adnitted that the et- 


3 ting members were duly elected, and Juſtly returned ſo that the me- 
rits of election, it is ſeen, were not in conteſt, but the right of vot- 

ing in the petitioners was, as an abſtract propoſition, the only 
. —_ before the houſe. In the end, their eine was dilallowec . 


lx 1724, another petition was | preſented from the inhabitants 

and houſe-keepers of the borough of Honiton, in the county of 
Devon, ſtating that they had, and enjoyed an undoubted right of 
| voting, till 1711, when the houle determined the right ot ciec- 
tion to be in the inhabitants paying ſcot and lot only : That 
there turning officers ſince that time, had refuſed their votes; 
That the petitioners would have voted for the then ſitting mem- 
ber, had there been any poll, and did deſire to ign the return, but 


were refuſed as formerly: and prayed relief; "which 1 vas grant- 
ed Wang oy eee their right. 1 5 


F ROC theſe inſtances, it appears that petitions have been 
| preferred to parliament merely to ſubſtantiate the right of vot- 
ing in the elector, as an abſtract queſtion, where there was no diſ- 
pute whatever about the right of the elected, where thei e was no 
: conteſt about the election, or the return, and, in the laſt inſtance 

above ſtated, where there 70 Nv poll even. 


1 HERE is no room ther efore for lend: 2 I apprehenſions, 
, that there may be a right without a remedy : as the right con- 
E cerns the partment, ſo the remedy is to be had there only. 
| They OY can give the ſpeci ic thing withheld: For ſhould a 
; 2. court. 
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e 
court of law recognize the right of voting, yet they cannot add 
the voter's name to the poll. The houſe only can reſtore him to 
the Jpecific right which has been refuſed. 


IT is too much to ſay that every injury imports damage, 


There are many caſes where the law only gives the ſpecific thing 


contended for, without damages, as in caſes of mandamus, &c. 
. Nay the common law paid ſo little attention to damages, that, 


in ſeveral inſtances, damages were not recoverable upon real acti 


ons; and coſts were not. recoverable | in gf cales Whatever at 
common law, nn x 


' Brs1D®s his lordſhip; takes for granted the very thing! in 
diſpute, when hie ſays, that by refuſing the plaintiff 's vote, he 
has · an injury done him. For the reια can be no injury, unleſs 
the right of voting be firſt eſtabliſhed ; and that, as has been 
men, the verdict of a jury cannot do, The houſe of common; 

only, are the competent judges of the rights of election, and the 
| legality of votes. Their juriſdiction in theſe caſes is part of the 
law of the land, Which has been recognized by ſeveral acts of 
parliament , declaring that © /uch votes ſhall be deemed to be le 


805 ee ove oy þ declared by the laſt determination 1N THE $ 


HOUSE OF COMMON, WHICH laſt determination Hall be Fat, ts 


Pranars, indeed, "aſter the right of voting has been de- 
termined in the houſe of commons, an action at law may, as was 
hinted by the other judges, be maintainable for the recovery of 
the coſts, incurred in the proſecution of the right. But to con- 
tend that an action lies before ſuch determination, is to introduce 
the inconvenience which lord Trevor ſo ſtrongly inſiſted upon, 

For ſhould an action be brought againſt a returning officer for 

refuſing an elector's vote, thy would not ſtop the proceedings of 

the houſe of commons upon a petition : And ſhould a verdict be 
found by a jury, with damages againft the returning officer fo! 


1 7 & 8 W. 30 C. 7 £ 2 Geo. 2. C. 24. | 


add 
N to 


L 53 | 


3 the refuſal, and judgment be given thereon, the houſe might af- 
terwards determine on the petition, that he had no right of vot- 


ing, and might puniſh the officer for admitting his vote. So 


; that on one hand, he might be punithed by the court of law for 

© refuſing the defendant's vote; and he might be puniſhed on the 
other hand, by the houſe of commons, for admitting it: which 

- would be ſuch a groſs abſurdity, and ſuch a ſcandal to juſtice, as 
5 the laws of no country can be ſuppoſed to countenance, and 
| which the laws of this country do not countenance; for, by the 
| antient law of the land, recognizable by act of catliamiont; rights 
of chis nature c can only | be determined 1 in the houſe of commons. 
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A e attempt to give the courts of law a concur- 


5 rent juriſdiction with the houſe of commons, with reſpe&t to 
elections, was made 1 in the caſe of A endal againſt N the Sth ; 
Aan. 


Tuts was an action in the cats againſt the defendant for a 
| falſe return: and after a verdict for the plaintiff, it was moved 
in arreſt of judgment, that the action did not lie; and the judg- 
ment was arreſted, by the unanimous opinion of the court, who 
| held that no action would lie. 


TE 
Ix this caſe, among other arguments, it was urged, that the gy 
right in queſtion was a parliamentary right ; That the remedy 


| therefore mu/? be par emen and could be had no where elſe 
but in e 5 


IT was ſaid farther that THE CcourT WOULD JUDICIALLY 
| TAKE NOTICE OF THE LAW OF PARLIAMENT? that 17 WAS THE 


FLAW OF THE LAND: and according. to lord Coke, OUGHT To 
E BAYE PRECEDENCY. 


Axor HER reaſon ilfigned why there was no cauſe of ai. 


vas, That the lain, had had the EFFECT of his election ; that 


he 


; F Holt: 629, &c. 8 104: And ſee the 8. C. 57 the name * Coundell 
againſt John, Salk, $94: 
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1 5 
de was returned, and had his place; there was nothing remain. 
ing wherein he could pretend himſelf injured, but the coſts he 


had been at in the proſecution, and as to them it ought to be Tup: 
f poſed that dhe houſe confi dered them. 


In ſhort, lord chief juſtice Holt himſelf, in n delivering his opi- 

nion, ſaid, —*<* The proper remedy is in the houſe of commons; 

« and we cannot meddle with it; but they can cauſe returns to 

e be altered, and then they become the ſame as if the perſon was 
cc * returned. 8 


Tuvs it appears, from the foregoing kiforical deduction, 


that every attempt which has been made to encroach on the ex. 


cluſive juriſdiction of the houſe of commons, in matters of electi. 
on, either with reſpect to electors or elected, has either drop. 
| ped of itſelf, or been reſolutely withſtood and repelled by the 
houſe of commons; who have conſtantly, as they did in the caſe 


of Goodwin, aſſerted and maintained this juriſdiction, as ther 


COMMON RIGHT, which they derived from their anceſtors. | 


As to their right of deciding with 191954 to the qualification 


of the elected, that has not, in any of the caſes, been diſputed 
Even Sir Robert Atkins, who in the caſe of Barnardiſton again 
Sdoame, contended moſt ſtrenuouſly for affirming the judgment, 

ſaid, We know that the houſe of commons is now poſſeſſed of the juri 
C dliction of determining all queſtions concerning the election of thei 


c gon members, /0 far at leaſt, as in order to their being admitted 1 


« rue HF om f+ n there,” 


Navy, in th caſe of Abby, ale White. . ates lod 10 


nor any of the zealous whigs of thoſe days, ventured to diſpute l 
that the juriſdiction of the houſe was fully competent, as to ti! 


feats of their own members. One of the lords, at a conference {aid 


* We donot meddle with the commons right to determine ther [ 
they have a ſettled poſſeſſion of it, which is 


cc own election; 


& xi ight.”! 80 that the caſe of Alx ag againſt W 8250 though cel , 


1 4 


ain de other ide, concludes ſtrongly againſt the doctrine 8 la- 
$ he | bour to introduce. 
ray. þ 
© NEveERTHELESS s they contend, that the right of being 
elected is a common law right, of which no man can be ee a 
op but by act of parliament. 
ons; 
1s 10 Y T1551 in thi firſt place, is aſſuming 2 propoſition for granted 
va which may lately be denied. The right, as was ſaid, in the caſes 
above cited, is a parliamentary right, to be exerciſed only in par- 
. imm and therefore cognizable there only, where (he duty i is 
tion, 'to be executed. 1 
e ex- 
led. ! BESI1D E s, none can ſay that, in the preſent inſtance, Mr. 
drop: Miltes's right of being elected is taken away; for in truth it is 
y the only ſuſpended during the exiſtence of this parliament. When 
ie caſe the body which expelled him is diſſolved, his capacity of being 
the elected revives. The incapacity is not perpetual, but only tem- 
„ porary. To make it perpetual, is what, in the better opinion 
perhaps, an act of parliament only can do. But the houſe of them- 
cation ſelves can diſqualify any member during that parliament. For 
puted. JJ let the right be a common law right, or a parliamentary right, 
againkÞ yet, like other rights, it may be forfeited by crimes and miſde- 
rer meanors, &c. And who ſhould judge of thoſe cauſes of forfei- 
be Juri | tures, but the body of which heis a member ? 5 
of thei = 
uitted 4 Ins EED, the right of juriſdiction i in the houſe of commons, 
in this reſpect, is ſo fully eſtabliſhed by immemorial uſage, that 
[it cannot be diſputed, without controverting the fundamental 
rd Ih principles on which the law of the land depends. The houſe, as 
diſputeſf appears from their journals, have determined with reſpect to the 
as to tl qualifications of the elected, from time to time, down from the 
nce {aid year 1553, to the preſent period: and it is by their reſolutions on- 
ine thevly, that perſons of various claſſes are at this day qualified. It 
hich is! i by their reſolutions, that= 
cited of 
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was agreed by the houſe, and A writ was directed for another 
e in his place. 


the 6 17th Mane 1661, with reſpect to other clergymen. 


and the houſe wee That they ſhould nt. 


nals, particularly the 11th April 1614, where the excluſion 0 
| the judges is ſpoken of as an eſtabliſhed practice; and we ſee bj 
daily experience, that whenever any members of the houſe ol 
commons are appointed judges, new writs are iſſued for the © 
lection of others in their room: of which the numerous prece 


56 1 


1 Cx. E RG YMEN are not eligible. 


Th u E 12th Gabber 1553, 4 committee was appointed to en- 
quire about the right of Alexander Newell and John Foſter to fit 
in the houſe: and the committee reported that Alexander Newell 
being prebendary of Weſtminſter, and thereby having a voice in 
the convocation houſe, cannot be a member of this houſe : which 


W ſind the like reſolutions the sth of February 162 o, wy 


_— Judges are not eligible. 


00 Tux 28th Juke 1604 it was ed by Sir Lawine Hobbes tha 


c 25 a doubt to be reſolved, whether if a member of this bouk = 
cc he called to the place of a judge, or other attendance above, dur: [ 4 
e ing the time of parliament, he ought to fit here during the nev 
© ſame parliament.“ We do not find wy reſolution on | thi | and 
point, at that time. But on — Ay 


£ Tur 9th of November 1605, the committee having reported 
two members to be attendants as judges in the higher houſe, the 
queſtion was put on the report, Whether they ſhould be recallen 


Ac coRDIN GLI we meet with ſeveral paſſages i in the jour. 


dents are ſo notorious and recent, chat it is needleſs to refer t0 
them. 


is. pots 25 RETURNING 
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3. Returning officers are not eligible. 


Tax 25th June 1604, upon a motion of Mr. Moore to 
en · ¶ know the opinion of the Houſe, whether the Mayor of a town 
0 ? c&c. might-lawfully be returned, and ſerve as a member? 
J 10. 50037 - cit $929 e VVV 
ce in THE Houlſeregfolved and ordered, and the clerk of the Houſe 
hic was commanded to enter it accordingly, that from and after 
other the end of this preſent parliament, no mayor of any eity, bo- 
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, and pear that any member was returned a burgeſs, that preſently 


| the room and place of the ſaid mayor. 


_. } 


obbes, 

houle 
e, dur. 
ng the 
n this 


| that Mr. Berry, bailiff of Ludlow, had returned himſelf, 


and bailiffs, in the like caſe, ſhould be removed. 


ACCORDINGLY, 22d May 1621-2, we find, that a mayor 


being returned, he was removed, and a new writ ordered. 


Iſe, the 1 . 


1 cer to whom the precept ought to be directed, is capable of be- 
e jou. 


xfion of 
e ſee by . 5 . 

zouſe d 4. Aliens are not eligible. 
PP ; 


is prece | THe 28th May 1624, reſolved, upon the queſtion, That the 


refer u election of Mr. Walter Stewart, being no natural born ſubject 


8 NING 


rough or town corporate, ſhould be elected, returned, or al- 
: lowed to ſer Ve as a member of this Houle, | and if it di d ap- | 


a new writ ſhould be awarded, for the choice of another in 
TE 14th April 1614, upon a report of the committee, 


F To HE Houſe reſolved, That he ſhould be removed, and a 
new choice made: — And reſofved farther, That all mayors 
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call W Tux ad June 1685, The Houſe reſolved, That no mayor, 
I bailiff, or other officer of a borough, who is the proper offi- | 


ing elected to ſerve in parliament for the ſame borough of 
which he is mayor, bailiff, or officer, at the time of the election. 


is void ; and a warrant to go for a pew writ for Monmouth. 
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5. Tur eldeſt ſons of Scotch peers are enot t eligible. 0 


1 TAE zd Dacenber: 1708, A motion being made, wad the 

queſtion put, That the eldeſt ſons of the peers of Scotland 

| were © capable, by the laws of Scotland at the time of the 

union, to elect or be elected as commiſſioners for 'ſhire, 

or boroughs to the parliament of Scotland, and therefore, 
by the treaty of union, are capable to elect or be elected 

to repreſent any ſhire or borough in Scotland, to fit! in the 
© houſe of commons in Great-Britain.” HIT ON 9 


Is paſſed i in i the negative. , ng 5d Atodl i . 


Accon bine lv, The 6th Per 150k; u new writ: was 


ordered in the room of lord Haddo, who, being the eldeſt ſon wt 
ofa peer of that part of Great-Britain called Scotland, wt « 
OY declared incapable to fit 1 in the COS: And, 4 
| ] [2 F TH 
5 8 5 HE 18th November 17 5 5, a new writ was lain in the © fol 
room of Charles Douglas Eſq; commonly called lord Douglas, . 
then become the eldeſt lon of a Pore of that port of Great: I de 
Britain called Scotland. © Gitt 
BxASsIDES theſe, hich are permanent diſqualifieations d J | thi 
particular claſſes, the houſe have, in various other inſtances iſ 
determined and adjudged with reſpect to the qualifications a 

mo, 

the elected. vs AVE Inge nnd in execution not oN in 
- be eligible. : 6 14 
Tus 24th March 9 2 151 it appearing to Fe Houſe,t that i » 
Thomas Monche was in execution before, and at the time of, h mif 
election, a writ Was ordered to iſſue for a new choice in hi del 
room. ty's 

4 T. HE r 22d March PP i, at the election for Leiditer, the jo =p 

| was denied to Mr. Coning . who was put in nomination fo, 

| an o 
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dat borough.: but he being a priſoner in execution for debtſ, 5 
and not eligible, it was adjudged, which is very obſervable, 


that the denying t the poll to him did not avoid the election; and 
Mi. e and Mr. Grabam, the other candidates, were 
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T1 HE 1 1 December 1680, on n proof of bribery in the e- 


: lection for Stoc bridge, the houſe reſolved, that it was a void 
A election: And reſolved farther, 
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363 
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«© Tran William Montague, Eſq; be difabled 2 "EY : 
* ing elected a burgels to ſerve, in this preſent kane 
. The for the borough. of ann. a6 1 5 


F 1 uE Loth November 1707, reſobved, That every veniam : 
3 who by an act of the firſt ſeſſion of the laſt parliament, intitled, 
An act for the better ſecurity of his majeſty's perſon and 
government, and of the ſucceſſion of the crown of England 
1 ein the Proteſtant line,” is diſabled, from and after the diſ= 
ſolution or determination of the ſaid parliament, to ſit or vote 
as a member of the houſe of Commons in any parliament to 
L | be thereafter holden, i is by virtue of the ſaid act, incapable of 
fitting or voting as a member of the Houle « of Commons in 
£2 J this preſent parliament. _ 
E Tur y7th December 1708, reſolved, That Archer Ham- 
nond, Eſq; being a commiſſioner in the navy, and employed 


in the out: ports, is thereby TO þ _ elected, or voting - 


} as a member of this Houſe. 


Z 


Tus goth June 1733, reſolved, T hat the accepting a com- 


| nition of governor or lieutenant-governor of any fort, cita- 
del, or garriſon, upon the military eſtabliſhmont of his majeſ- 


0 


| ty's guards ang garriſons of e by any member 


1 The . why a perſon in execution is not ail is obvious, becauſe ſuch | 
an one is not bailable? eld 


preſentative : Whereas a per 


on arreſted on meſne Procets 1 1s admifible to bail. 


uently he cannot attend to diſcharge the duty of a e 
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* member of the houſe, being an officer i in the army, does not 
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vacate the ſeat of ſuch member. 


Tuv s, eyen where the diſqualification: is "by ſtatute, the 


Houſe is the only court where the ſtatute can receive an ex- 
N or where any Achern can be made. NETS 


Bur the following inſtance is of itlelf ſufficient to orove,that 


the houſe are, and have been acknowledged to be, the proper 
and only e concerning the neee of the elected. On 


Tus 19th November 1606, not many years after the caſe 


: of r the Speaker produced à note ſent unto him, as he 
faid by commandment of the lord chancellor, containing the 
names of certain members of the houſe, diſpoſed and employ- 
cd by his majeſty ſince the laſt ſeſſion in ſpecial ſervices, with 


direction To KNOW THE PLEASURE OF THE Hovse, whether 


_ the ſame members fo be continued, or their 1 5 8 ann with 
; others. 


Tk ks lit are . names -0E Sir Theta Ridawsy, trea- 


rer of war, and Sir Humphrey Winch, chief baron of Ire- 
Hands with others. And, 


Tus 22d November 1606, upon the report, warrants were 


: ordered for the choice of new members 1 in the places of Sir 
| Thomas Ridgway, Humphrey Winch, &c. 


Tuvus it appears from the foregoing precedents, that the 
houſe have antient time exerciſed the ſole right of determin- 


Ing the qualifications of the elected: And that this right has 
been recognized in one of the moſt arbitrary reigns, by refer- 
ring to their pleaſure, to determine, whether certain members 


Hould continue, or t their places be ſupplied by others. 


IT appears likewiſe, that they have exerciſed the right of 


adzjudging and declaring the incapacity of being elected, not 


any. as expolitors of the written or ſtatute law, but « even when 
5 ti 
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of 1 law has been Alent, they have adjudged perſons incapable 
F of being elected, from the particular circumſtances of the 
| | caſe, and upon general principles of conſtitutional policy. 


x. uus, it has been ſhewn, that from immemorial uſage, re- 
= cognized and confirmed by the ſtatute law of the realm, the 

© houſe of commons have the ſole right of judicature, in all mat- 
nat ters reſpecting elections; and indeed, it is clear, upon the ge- 
ver neral principles of reaſon and the ſpirit of conſtitutional poli- 
On 1 cy, that ſuch a power ought to be veſted in them, and them 
3 only, as eſſential to the ſecurity of public liberty. 


he I Tus confbication of the Britiſh government, in of a 
the $ Miel nature, the houſe of commons are the body, whoſe pe- 
N culiar duty it is, to vindicate the liberties of the people, againſt 


ra the encroachments either of the ſoyereign or of the nobles. 
Her 


ith Tur better to ſecure the popular intereſt, the commons 
| are elective; and certain people, being qualified as the law _ 
IF directs, have, at ſtated times, the privilege of electing whom 
en- they pleaſe, being likewife qualified 2 law, to act as their re- 
Ire- preſentatives i in parliament, 


I x any doubt or diſpute anos; in reſpectt to che * 
Þ tion either of electors or the elected, who does the conſtitu- 
tion point out as the proper judges to decide in ſuch caſes ? 
| Moft certainly, that body only, who are conſtituted as the 
| repreſentatives of the people, ought to determine, upon points 
| Which are fo eſſential to the preſervation of their liberties. | 


| None will be extravagant enough to ſuppoſe, that the 
| people at large, can exerciſe a judicial power of determining. 
the law, with reſpect to their own qualifications or the qua- 


particular county or borough have made their election, they 


1 
at ot have executed their power; and ſhould any doubt ariſe, either 


| with reſpect to their qualifications, or the qualifications of 
| the elected, they then are Parties intereſted in the queſtion,. 
y | and: 


| lifications of their repreſentatives: When the electors of a. 
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that they ſhould be judges in their own cauſe, and that their 


may therefore be preſumed n ſhould. bind the Whole 
eee 


of Weſtminſter, or any other judicature whatever, ſhould be 
allowed to take cognizance of matters reſpecting the qualifica 


ol judicature in ſuch caſes, it would neceſſarily introduce a 
caſing of TORIES and a contrariety of judgment. 


particular county or borough, whoſe rights are in queſtion, 
cannot judge of the matter in diſpute, it would be highly 
ridiculous to imagine, that any twelve men of thoſe electors 
: ſhould have a power of determining in ſuch caſe, 


i not only abſurd, but it is highly dangerous. For 


5 courts at Weſtminſter, to the houſe of lords, the Lords wwouli 
become the ultimate judges with reſpect to the. qualifications of 
electors and elected, which would apparently give them ſuch ar 


[ 


and conſequently cannot be judges. The queſtion is then 
between them and the reſt of the people; for every member, 
as has been ſaid, though choſen for a e . ſerves 
for the whole nation. | | 
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Nor RING therefore can FR more abſurd, than to ſuppoſt 


determination, in a matter wherein they are intereſted, and 


1 T would be as abſard i to epintond, that any of the courts 


tions of electors or elected. 5 — 


SHOULD any other court be admitted to a concurrent right 


BES1 DE 8, as it has been ſhewn, that the electors af the EZ 


To contend for ſuch a power in the courts of Weſtminſter, 


As an appeal lies ultimately from the judgments of all the 


aſcendancy over the commons, as would ruin their indepen- 
dence, overthrow the balance which it has been the provident 
care of our forefathers to eſtabliſh, and, in the end, deftrof 
the richts and liberties of the People, 

As; 
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As this Power cannot, nor ought to be lodged in any of 
the courts at Weſtminſter, ſo neither can it be in the king and 
es F J council, or any where elſe, without being attended with the 
= | fame inconveniencies and dangers: It can therefore only reſide 
in the general body of the people, by their repreſentatives ; 
chat is, in the houſe of Commons: Which is, and by the con- 
tion can only be, the general court of the people. 


ole 
er 
nd 

ole Tux fatal effects of placing ſuch a Power elſewhere, are 
Wax and certain. Therefore no man, who is not an enemy 


arts 
| be 


cn | 


Þ | interfere with that of the houſe of Commons. On the juriſ- 
| diction of that houſe, the liberties of this country depend. 


* parliament, where the r right and inheritance of the ſub. 


ight ect. * 
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that they may puniſh them by expulſion, &c. That they may 


tion, | declare and adjudge, who are, and who are not, capable of 
Sah i ſitting. 1 in that Houſe.—It will appear, 3dly, That they have 
tors, 


| minſter Hall, on fimilar occaſions. 


Il the 
ml n has been already ſtated, by exiracts from the votes, 
Ns i | that; upon Mr. Wilkes's being returned after his expulſion; 
ch d | the houſe reſofved, That he was, and 7, incapadl of being | 

epen- elected to ſerve 1 in this preſent parliament. 

vident 


eſtroj WW | Yay 1 of his expulſion, which the Freeholders 


A on wo | | | ALES 


4 see Ruſh, col, 53. 


0 the conſtitution, would with to ſee any other indiclture- 


Our wiſe and fpirited anceſtors, in their addreſs to James the 
$ T6; declared, that the privileges, liberties and 7uri/di&#ion of 


— eu S n * 


3 . 8 it has "Pap fhevwn, that FT Lonls: 3 and ought 10 
f the have, the ſole juriſdiction over their own members, as ſuch, 


b exerciſed this right, with reſpe to the late election for Mid- 
dleſex, in a legal and conſtitutional manner, not only ſtrictly 
\ſter, © agreeable to the law and uſage of parliament, but conform-. 

ably to the proceedings of the courts of Juſtice in Weſt- 


THEREFORE, admitting that his incapacity 3 was not a ne- 


were bound to take notice of, yet this expręſi declaration of 
incapacity was ſuch as all the Freebolders of Great- Britain 
were bound to take notice of. For this, which is but an ex. 
poſition of their former reſolutions, is the ſolemn adjudication 
of a court of judicature, on a ſubject wherein they have not 
only a competent, but the fole juri iction. It is therefore 
as binding, nay, being without appeal, it is, in its effect, more 
obligatory than a judgment of any of the courts of Weſt 
minſter, to which every ſubject 1 is bound to ſubmit. 


man is bound to take notice of the law, With what colour 
then can it be pretended, that the Freeholders of Middleſex 


fact may, in ſome caſes, be pleaded 1 in excuſe, but 1 1gnorance 
of the law never can. | 


perſon they thought proper to elect, was, with ſcrupulou 
_ caution, ſet forth in the introductory part of the writ, which 
is always read publickly, previous to the election. Yet, even 
this caution, which takes away all pretence of want of notice 


to the freeholders, Das been made had Toundetion of another 
| objection. by 


I the writ can receive no alteration, but by an act of parliament, 
this objection is, that the writ, in reality, was not altered, 


from the eſtabliſhed form; but the introduction, which de- 
clares the cauſe of vacancy, muſt, in the nature of things, be 


varied according to the different cauſes which occaſion the 
vacancy. 


is faid,'in the room of ſuch an one deceaſed : If it is occaſion- 
ed by acteptance of an office, it is ſaid, in the room of ſuch 
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N o W it is a known and eſtabliſhed maxim, that every 


had no notice of Mr. Wilkes's incapacity? Ignorance of the 


IN truth, however, i it is | notorious, that they were. neither 
ignorant of the law, nor of the fact. The incapacity of the 


I T has been objected, on the ee of Lord Coke, that 
No one will diſpute this 1 But the clear anſwer to 


The body, or directory part of the writ, did not vary a jot 


T'r the vacaney is occaſioned by the death df a Member i 


an one, he having accepted ſuch an office; If it is oceations 
J 


1 10 
8270 


Fecte 
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þ u the incapacity of the late des, it ſhould fay, in the 


room of ſuch an one incapable of being elected. And in like 
manner with reſpect to other cauſes of vacancy. 


of 
711 
Xo 


0 

«| W 1Tis 5 evident, therefore, that the F reeholders of Middleſex : 
ore could neither be ſuppoſed i ignorant of the fact, or of the law. 
ore [ aving elected a repreſentative again and again, after a legal 
ſt. declaration of his incapacity, in contempt of the juriſdiction 


of the houſe, and in direct oppolition to the law of the land, 
* preſumption could be made in their favour. Such a fla 
grant miſuſer of their franchiſe, at leaſt amounted to a non- 
Þuſcr ; their votes muſt be confidered as thrown away; and the 


ery 
OUT 
eſex 
the 


ANCE 


8270 only, in point of reaſon and law, be conſidered a8 duly 
we 


ther Has there been in this caſe, n no line chalked: out to ret 
the * determination of the houſe, yet the neceſſity of the occaſi- 


lous 


even depend, againſt the contumacy of a ſet of miſtaken perſons, | 
otice 


| ho were inſtigated to betray their own intereſts. 
zther WE 


that ey did not act without Fe 


nent. . 

rer to On Gs 20th of May I715, in the caſe of the election for 
„ che borough of Malden, the e ſtood use: =: . 
a Jo 1 Rs” 
h de- ror Serjeant Comyns 215 Mr. Tuffnel l 
rs, be Mr. Bramſton 215 Sir Will. Jollyffe N 
n the 


| SrxjzANT CoMyYNs 3 refuſed to take the oath. of 


ber, what did they farther in this caſe? why they did not inc a 
1 new writ! But they conſidered the votes given for the [er)cant 
— Jas thrown away: And reſolved, That Mr. Tufacl, who hed 


b ſa leſſer number of votes than the ſerjeant, was w7 elected, 
f 1 — O DL — AGAIN, 


= 1 


perſon next upon the poll, having majority of legal votes, . 


on would have dictated ſuch a deciſion, in order to maintain 
hich I their own juriſdiction, on which the liberties of the people 


Bur though the reaſon and neceſſity of the at would 
| have ſufficiently juſtified the proceedings of the ues; yer 


1 they reſolved that his election was void. But 


SV EY 


A AIN, on the 14th of February 1727, and 16th of April 
1728, in the caſe of the election for the town of Bedford, the 
poll ſtood thus: 5 


vote 
For Mr. Ongley 465 Mr. Orlebar 240 Who 
Mr. Metcalfe 462 Mr. Brice 250 to b 


1 appearing that Mr. 151% held an office- in the cul. 
toms, and the 12 and 13 W. 3. c. 10. againſt officers in the 

cuſtoms ſitting i in parliament being read, and no ſurrender 
appearing to have been made of the ſaid office, before the e- 


lection, the Houſe reſolved, that Mr. Ongley was incapable diſcc 

of claiming to fit in parliament. Therefore, though he hai dual 
the majority of votes, they conſidered thoſe votes as thrown O 
away: And reſolved farther, that Mr. Metcalfe and. Mr. Or. Nat thi 
lebar were duly elected, though Mr. Orlebar had a leſſer num- ¶ by B. 
ber of votes than Mr. Ongley. 5 4 7 
As it is always to be wiſhed, that there ſhould” be a hari 1 th 
mony and correſpondence of judgment in the ſeveral court Ewho! 

of judicature throughout the kingdom, ſo, happily in the pre-{ollor 


ſent inſtance, the adjudications of the courts of Weſtminſte 
perfectly agree and correſpond with the determinations " ny 


the Houſe of Commons. 5 want 
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Is the caſe of the King againſt the Mayer and Aldermi 
of Bath, the 15 Geo. 2. Mr. Taylor brought a mandamus to 
be admitted and ſworn into the office of one of the Alder: 
men of the city of Bath. To which it was returned, that 


he was not duly choſen; and upon that iſſue being joined 
it was tried before Lord Chief Juſtice Lee. 


bu appeared at the trial, that by the charter of the corpo· 

ration, the Aldermen are to be elected by the Mayor, Recor: 

der and Aldermen, or the major part of them; but it was * 

greed that the preſence of the Recorder was not neceſſary. | 

was given in evidence to the jury, that the whole number a 

electors were torrty, of whom twenty-eight were Lg 
ſem 


4 Oe 
| cmbled for the election of an Alderman:—That for this of- 


| fice there were three candidates, Mr. Bigges, who had 14. 
votes, the faid Mr. Taylor who had 13, and Mr. Kingſton, 


ril 


he 


4 


Mo © to be elected into this office, being neither a freeman of the 


| 


Jae. nor an inhabitant of the N of Bath. 


l- 
we ' Ons Biſh, and another witneſs, gave evidence this they y 
dee irs the objection to Bigges, at the time of the election; and 


* that the electors, at the time the candidates were propoſed, 
able 
had 
own 
Or- 
um- 


L qualified. 


E ON the other fide. ow was one witneſs who was s preſent 


E by Biſh. 


. 


hat- 


our [whoſe Judgments are held in the e eſteem, gave the 
pre- ſollowin g direction to the jury. 
1nſ{ter 


ns d 
Want of qualification in Bigges, that then the 13 votes for 


ermen 
mus tl 
Alder-W 
„ tha 
| oinecht 


election in his favour; and he told the jury, that if they 


corpo· 
Recor 
was 4 
ary. 
nber- 
ally a: 
ſemblaß 


Po that, on the whole, he conſidered theſe 14 votes as flung 
way, and of no more avail that if they had not voted at all. 


Ueon this, the jury found a verdict for Trier: and a 
ö otion Was s afterwards made for a new trial. 


I | who had one vote; but ha Mr. Bigges, was not duly qualified 


diſcourſed among themſelves about Ben, as a © pron. not 


Pat the * and denied that he heard any ſuch notice given 


Uron the whole of this caſe, Lo Chief Juſtice "FER one 
of the moſt cautious judges that ever preſided in a court, and 


Ty AT if they were ſatiafied the decor ts notice of this 
PT aylor were to be looked upon as ſufficient to determine the 


N thought - the 14 had voted for a perſon, whom they knew to be 
lungualißted, at the time they voted for him, their votes muſt be 
ronſdered as thrown away, and they were. to be deemed as not 
Poting at all, or as conſenting to the election of Taylor: For 
That their diſſent could no way be regarded, becauſe their 
Poling for a perſon not qualified, was the ſame as if they bad 
Poted for a ßerſon not ex Heng or dead: And therefore they 
L100 not be confidered as voting egainſ Mr. Taylor, fince no 
mon could vote againſt another, but ty voting for ſomebody elſe. 


On : 
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the jury. Among others the caſe, of the 
Boſcawen was cited from a note of Mr. Werg's, which was an 
information, in the nature of a quo warranto, againſt Mr, 
Baſcawen, to ſhew by what authority he exerciſed the office 


> 108 ] 
Ox ſhewing cauſe againſt the motion for a hew trial, 


ſeveral laws were cited in ſupport of Lord Lee's direction to 
Queen and Hugh 


of one of the capital burgeſſes of Truro, in the county of 


Cornwall. It appeared on ſhewing cauſe, that Mr. Boſcawen 
had 10 votes, and that one Robert D- 
but that no perſon was capable of being elected unleſs he was, 


had 10 likewiſe; 


at the time of the election, an inhabitant of the borough. Mr, 
Boſcawen had a houſe near the town, but was not an inhabi- 


tant of the town; and though the court might have granted 
the information againſt Mr. Boſcawen, on the foundation of 
an equality of votes, yet lord Parker, on making the rule 
+ abſolute, ſaid, * He conſidered thoſe 10 votes for the unqualified 
per ſon as thrown away, a 


elected; 


and that the other perſon was duh 
from which the reſt of the court did not diſſent. 


Tux caſe of the King and Withers, likewiſe the 8th Geo, 


2. while that eminent lawyer lord Hardwicke was chief juſtice 


was cited. This was an information in the nature of a qu 


 warranto, againſt one Withers, for ng. upon. him the 
office of one of the capital burgeſſes of W— 8 


1 T appeared, on ſhewing cauſe, that by the antient uſa 


of the borough, whenever there was a vacancy of-:. capital 
burgeſs, the Mayor, had a right to nominate two perſons, out 
of which two perſons, and no other, the Mayor, and burgeſſe 
choſe one to fill the S 


THE defendant Withers and another 3 were nominated by 
the Mayor, purſuant to the cuſtom. The defendant had fit 


votes, and the other perſon nominated by the Mayor had but 
one. But there were fix other burgeſſes who inſiſted to vote, 


and did vote, for a perſon not nominated by the Mayor. Tis 


Mayor, however, refuſed to take the poll tor the 5 naß 


nominated by him. 
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Tur x court held, chat the fix bx votes for the perſon not nomi- 


Y F © nated by the Mayor were thrown away, and on that foundati- 
i | on diſcharged the rule, 
Ar. Is the end, upon the ſound reaſoning in lord Lee's direti- 
hee B and the authority of theſe caſes, the court were unani- 
al mous in refuſing to grant anew trial. 
ven 
iſe; Bur independent of theſe great authorities, it is clear up- 
vas, ¶ on principles of common ſenſe, that a vote given for a perſon 
Mr. diſqualified cannot be a legal vote. For to conſtitute a legal 
abi- . vote two requilites are eſſential: 1. That there be a capacity 
nted if Yin the elector giving the vote; and 2. That there ſhould be 
n of Wa capacity in the candidate receiving it. Mr. Wilkes, there 
rule Gore, having no capacity to receive the votes, they were clear- 
lified [ly illegal, and muſt be conſidered as thrown away. 
4 | Na Y, indeed, it has been admitted « on the other ſide, that 
_— they were thrown away: for, on the queſtion whether the 
Geo. foregoing elections of Mr. Wilkes were null and void, they 
ſtice, I were, without a diviſion, determined to be null and void; 
a qu) which was, in fact, determining that the votes given for him. 
the were thrown away. 
> . 1 

| 87 ILL it is inferred,” on the other fide, that if they were 
ulageſWnot good votes for Mr. Wilkes, they were nevertheleſs good 
apitall Votes againſe Mr. Lutteretl, 

ou | 

Sele | On any other occaſion one mig icht be aſhamed to miſpend 

{time in anſwering ſuch futile eee ee Did ever any one hear 
Pet votes having a negative quality? Suppoſe, on Mr. Lutter- 
ted U elb's being propoſed, a number of electors had cried out, No! 
ad fu could a negative of this kind be conſidered as a vote againſt 
ad bull him? Certainly not. There is no way, as was ſaid by lord 
vote Lee, of voting againſt a perſon, but by voting ſor ſome other: 
. hs and if a number of electors might put a — upon a can- 
on nog 


didate : 
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vacant as long as they pleaſed; whereby they might deprive 
not only their fellow electors, but the ſtate, of the * of 
a member. 


on its own circumſtances. Where indeed the incapacity is of 
ſuch a nature as can only be aſcertained by evidence, there, 

_ tho' the candidate having the majority ſhould appear to have 
been ineligible, yet perhaps his competitor, having the mi- 
nority, ſhould not be received; but the election ſhould be de- 
clared void. Becauſe it may be preſumed, that had the in- 
capacity been previouſly known, the majority might have 
made choice of ſome other Peron. 
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near being of age, that no man can, upon view of his per- 
fon, determine whether he be of age or not, and if no certiſi- 
cate, or other proof of his minority, be produced in a caſe of 
ſuch uncertainty, it would perhaps be too much to fay that 


the votes for him were thrown away, and that the next can- 
didate ſhould be admitted. e 


of his minority, be produced, or if a candidate be ſo Young, 
that his minority is notorious and apparent, in theſe caſes the 
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didate in ſuch a manner, they might keep a ſeat in parliament 


4 


I Tis + coritendad; however, that admitting theſe votes not 


to be good, yet the election ſhould have been declared void, 1 
and Mr. Lutterell ſhould not have been received. To prove WB thei 
this, they ſay, it has been held that the voting for a perſon the 

under age, who had a majority, did not make the next Pert 3 Iperſ 
. fon elected, who had the minority. vote 


leſſet 
To this it may be anſwered, That every caſe muſt depend 7 


Rs 
Dy 


3 


Tav 8, in the caſe of a minor, if ſack. A w hs 10 


— 


Bur if in this caſe any certificate, or other good evidence 


votes ſhould be conſidered as thrown away, and the next can- 
didate ſhould be reccived. N 


Tu E krue criterion of didinaion-; 18, whether the incapecity 
be or be not notorious of itſelf, and if not notorious of it{-1l, 
whether there was, or was not notice of it? If it be notorious 


of 


/ 
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F itſelf, or if ; it appear that the electors had notice of i it, in 
Y ther caſe it muſt be conſidered as an obſtinacy and con- 
tumacy in the eleftors, to vote for a diſqualified perſon ; 
their votes, therefore muſt be deemed as thrown aways and 
| When 1 next candidate ſhould be received. 


I 3 
| 
Y 


id, T HE Houle of Cannon there in ſuch af. will uſe. 
ye il ie diſcretion; and if they are ſatisfied | upon evidence, that 
fon che electors had notice of the incapacity of the diſqualified 


3 perſon at the time they voted for him, they will reject their 


votes; and if there be any other candidate, though with a 


leſſer number of votes, they wall, : as s has been done i in the caſes 
above cited, admit him. z 


ere, Bur it is faid on the other fide, that! in the caſe of Mr. 
alpole, who was returned after he was expelled, the houſe 


did not receive Mr. To" the other candidate, but declared 
ue election void. 


Tus; but this caſe is by no means axplicebls to that of 
* Middleſex election. For though Mr. Walpole was return- 
led after expulſion, and though, as has been contended, the 


e ſo Hincapacity was the neceſſary effect of the expulſion, yet in as 
uch as this was the firſt and only inſtance in which the e- 
rtifi- MeRors of any county or borough had returned a perſon expel- 
ſe of ed to ſerve in the ſame parliament, and the electors might be 
that MWpreſumed not to have due notice of the effect of expulſion, 
can - the Houſe gave them an opportunity to correct their error, 
| by giving expreſs notice, and by reſolving, that be was there- 
Wy incapable of being elected, and at the ſame time declaring 
dence phe election void. 
Oung, 


es che IT may be 614. indeed, . by their voting for a perſon 
t can- Leigible a right attached, by operation of law, in Mr. 
 [2/or. But a right of this kind in an individual, ſtanding in 
Pompetition with the rights of ſo many electors, and the law, 
pacity {With regard to the effect of expulſion, having never been be- 
1t!-\1, Wore declared, it was / Proper and juſt in the Houle to give the 
01105 Wl Electors, 


1 1 


electors who had voted for an incapable candidate, : an oppor- 
tunity of making a new choice, after the law creating the 
incapacity had been expounded. : 


Bur this their reſolution leaves no room to doubt what 
part they would have taken, if, upon a ſubſequent re-eleCtion 
of Mr. Walpole, there had been any other candidate in com- 
petition with him. For, by their vote, they could have no 
bother intention than to admit ſuch other candidate; other wiſe 
their vote would amount to a reſolution that the ſeat ſhould 

remain vacant during that parliament. 85 


Bo r how unlike to this is the preſent caſe! In the preſent 
5 cal; the Houſe, with the ſame moderation, explained the cf- 

fect of the expulſion, by declaring that Mr. Wilkes was there- 
by incapable of being elected. Still, however, after the fulleſt 
notice, after he had been again and again declared incapable of 


5 bein ; elected, they obſtinately perntted. in chooſing him. 


. THER EFOR E, as there was not the leaſt colour for pre⸗ 
ſuming that they had not notice of his incapacity, and as Mr, 
| Lutterell food next upon the poll, the Houſe could not, 

without injuſtice to him, without betraying their own juri: 

diction, without violating the precedents of parliament, and 
the correſponding determinations of the courts at Welt. 

minſter; in ſhort, without oppoſing the principles both d 

reaſon and law, they could not act otherwiſe than they did. 


1 N truth, there was no alternative but to admit Mr. Tut 
?erell, or to refuſe iſſuing a new writ. To have rejected Mr 
Lutterell, after the law in ſuch caſes had been expounded 
would have been to have denied him his right: To have re: 
fuſed iſſuing a new writ, would have been a violation of th 
Tights of the Frecholders. By arbitrarily keeping ſeats vacanh 
the Houle may be purged, as in Oliver's time, to any degre 
a miniſter thinks proper: And this mode of proceeding, whic 
ome | pretenged Patria affect to prefer, would bave been 


7 0 


- bas been ſaid not only unjuſt with . e to Mr. Lutterelß, 
he but dangerous and unconſtitutional with 


no 
Vile 


zuld 
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tho the rejecting the perſon returned, and receiving the o- 
ther candidate, might have been right, had the perſon reject- 
} ed been diſqualified by act of parhament, yet it is otherwiſe, 
as he is diſqualified only by the judgment of the Houſe. By 
this means, they contend, the franchiſes of the electors are 
taken away, which nothing but an act of parliament can do; 
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reſpect to the people. 
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NEvERTUE LESS it is pretended on the other ſide, that 


CAR Ss 


> 1 23% 
5 8 JAS = 

— — 

| * 


1 
tas 7 


7 4 „ — 
* > MX 
= 8 


* : : 1 Es ws 8 - 4 8 p ** — * . . 4 — 4 
. ̃ N — „„ — . — —ů — 1 
” = a = 
1 1 * 1 RELIES ho 
— — 1 Hogs 5% — > 
I aw os - 2 1 AC 
—2 3 Fo 7 f 2 — ASS 7 p 
, "> bates gry z — 5 2 
24% ſb * : . ö 
DF 2 5 * n 
r _ — 1 
W r 1 — 


for that the Houſe, being but one of the three branches of 


- 5 « 
0 * 
PP 
K. 8 77 
24662] . F n 
+ oo o . — 
. - 7 5 r —_— * RD. Log e ant,” ”% 9 4 


b tory as the judgment of any other court whatever; ' nay, more 
| fo, at has been intimated, becauſe they are without appeal. 

: .To ſhew, however, that the judgments of parliament are 
not binding without doors, they are extravagant enough on 
the other fide, to cite the cafe of the king and queen againſt . 


| 74 


x Knollys||, commonly called Lord Banbury's caſe, which was 


ſhortly thus: 


; CHARLES KNOLL Ys, carl of Banbury, was indicted 
f for the murder of Capt. Lawſon, by the name of Charles 
| Knollys, Eſq; and this indictment was removed into the King's 
| I Salk. 45, 58, 557. 3 Salk. 242. Carth, 297, Comb. 273. Skin, 336, 
7. Caſ. P. R. 55. Holt 530, l N 72 ot ; 


Ei 
Bench, where the defendant pleaded in abatement, that he 
was a peer. To which it was replied, that the defendant 
had petitioned the lords in parliament, to be tried by his 
peers; upon which the lords, by an order of their Houſe, dil. 
allowed his peerage, and diſmiſſed the petition. To this re- 
lication there was a demurrer, and a joinder in demurrer. 
Notwithſtanding this order of the Lords, however, judgment 
Was given for the defendant, and the indictment abated. 
Bur the grounds on which the court reſted their opinion, 
as ex preſſed by lord Holt, was that the order of the lords was 
not any determination, for that the cauſe was not properly be- 


fore them: It was not properly before them, becauſe the peti- 


tion was preferred to the lords, in the firlt inſtance, whereas 
it ſhould have been preferred to the King, and from his Ma- 

Jeſty have been referred to the conſideration of the lords: 80 
that the petition to the lords, was coram non judice, 


Tuxs caſe, therefore, is not applicable to the caſe in queſ- 
tion in any point whatever. For, in Lord Banbury's caſe, the 
reaſon, it is ſeen, which influenced the court, was, that the 
proceeding coming irregularly before the houſe-of Lords, their 
order thereon was not a judgment of the Houſe. From whence 
it is to be inferred, that if, in this caſe, the lords had acted 
judicially, in a matter regularly laid before them, the court 
would, and they certainly muſt, have taken notice of their 
judgment. But, in the preſent caſe, the Houſe of Commons 
acted as a court of judicature, in a cauſe regularly before them; 
their declaration therefore was the adjudication of the couit; 
and the adjudication of a court having competent juriſdiction, 
more eſpecially of a court without appeal, is the /aw of th! 
Eu rs or Bon oe WY Ws 


I has already been obſerved that there are in this king- 
dom, as in molt others, divers laws for the adminiſtration of 
government. e = „„ EW” 

es ns WILL 


[ 


F WII I any one ſay, that the common-law is not as binding 
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he 


ant 


his N as the ſtatute law? that the cfm of particular places are not 
ml * equal force with the ſtatute law? And will any one ſay, 
re. that the law of parhament is of leſs force and efficacy than the 


der © ſtatute law? Are not all equally the /aw of the land? And does 
ent not the juriſdiction of the houſe of Commons, in matters of 


election, ſtand upon as firm a footing as the juriſdiction of 
any other court in the kingdom? nay, bas i it not been e 


oY | nized again and again by the ſtatute law? 


Ma. the greateſt perſonages i in the land; at the ſame time, and by 


80 he ſame means, that they acquired the right they exerciſe 


with regard to money bills, and other undoubted privileges. 


In ſhort, their juriſdiction in this reſpect, which is confirmed 
jueſ- by immemorial uſage, is as antient as the common law, and 
the muſt be fo deemed, for no written law can be produced which 
the ſhews the commencement of the inſtitution : It is coeval 
their with the conſtitution, and without ſuch a juriſdiction the 
jence houſe of Commons, as has been ſhewn, could not exiſt as an 


acted independent body: And if this Juriſdiction is queſtioned, all 
court their other privileges may, on as good a foundation; be diſ- 
their puted; ſince theſe, together with many privileges of the other 

mons | 1 can only be ſupported by immemorial uſage. 

l 


As to the pretence that the Houſe, by the exerciſe of this 
| orifdietion, have taken away the franchiſes of the electors, 


tion is altogether fallacious. 


Ils the prohibiting of them from 1 1 franchifo 
King againſt law the ſame thing as depriving them of it? Is it not 


ion of neceſſarily underſtood in the exerciſe of every franchiſe, that it 


7 1 not be uſed contrary to the rules of law 3 
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he ; Ir it be aſked when, and how they eu this juriſdic- 
RT tion; the anſwer is, That they painedit at the ſame time, and 
eds E the ſame means that they gained their right of impeaching 


which nothing but an act of parliament can do, this infinua- 


77 3 
» 8 r 
8 1 8 


— 4 


have ſtill the right of voting, on any future occaſion for whom 


[ 26 1 
I the preſent inſtance they exerciſed it ſo clearly contrary 
to the rules and reaſon of the law, that, independent of the 
declaration of incapactty by the Houſe, the ſheriff might, on 
the authority of the caſe of Leimſter, above cited, have even 
refuſed to have taken any poll for Mr. Wilkes, and even that 
would not have avoided the election; but any other candi- 


date, having a 1 of 2 votes, would have been duly 
elected. 


Bur how does the detormination of the Houſe FRET the 
electors of their franchiſe? No one diſputes their right: All 
that is contended is, that they have exerciſed their right 1N- 
 EFFECTUALLY. Their right, as has been ſaid, is to vote for 
whom they pleaſe, being duly qualified, to repreſent them. But 
they have wilfully and obſtinately, with their eyes and eats 
open, voted for one diſqualified, and of whoſe incapacity they 
were not only bound by law, to take notice, but of which no- 
tice was actually and repeatedly given them. 


EG Tur IR votes therefore, on this apts, muſt be con- 
ſidered as not given at all. But ſtill, though, in ſtridtneſs of 

law perhaps, a wilful miſuſer of a franchiſe is a cauſe of for- 
feiture, yet no one contends that their franchiſe is hereby 
forfeited. No one means to take away their franchiſe : They 


they pleaſe, being duly qualified. But ſurely no one will 
contend that the . of Middleſex are above the law; 
and that their will is to overrule the ſenſe of the PR at 
large, declared by their repreſentatives. Hs 


Bo r it has been faid, and an obſolete i& of Hen. the 4th 
| has been cited, which declares, that “ all elections ſhall be 
free without being interrupted by the Pope, or by command. 
ment of the King; much leſs, ſay the obſectors, ought elec: 


tions to be ks Ae by a commandment of the Tue of 
Commons. 


One would ſuſpect, by the levity of ſuch arguments, ti 
they 


E 


ary they who uſe them really meant to betray the cauſe which 


the they affect to ſupport, That elections ſhould be free, no one 


on vill diſpute; but the freedom here ſpoken of is a freedom li- 
ven mited by law.—That the Pope ſhould interfere with elections 


that we have no reaſon to fear: as little reaſon have we apprehend, 
di- that our ſovereign will interrupt the free courſe of elections. 

July Nevertheleſs it was provident in our forefathers to declare 
any commandment of the king to be illegal; for ſhould a 
the ® commandment of that kind be admitted, it would directly 
Al tend to deſtroy the independence of the houſe of Commons; 


IN- fo would the influence of any other power whatever. But the 


e for objectors are to learn, that the re/o/ution, or the commandment, 
But if they chooſe to call it ſo, of the Houſe of Commons, is not 
ears againſt law, but declaratory of the law of the land. They are 


they the proper and ſole judicature, entruſted with the expofition 
no- of the law in ſuch caſes; %%%öͤöͤ;õ.ü CC WW TTS 


| WHEN the juriſdiction of the Houſe, however, can no 
longer be diſputed, attempts are made to alarm us with the 
| dreadful conſequences, which, as ſome affect to apprehend, 
may enſue from it. At this rate, ſay they, the houſe of Com- 
mons may declare that no freeholder under 101. per annum 


| tall vote at an election for a knight of the ſhire. 


can enlarge or diminiſh the qualification. 


1]] be TurkRz muſt, in all caſes, ultimately be a power of 


mand judicature ſome where, without appeal; and wherever the 
- elec- conſtitution has thought proper to veſt it, it is not ſuppoſed 


2 i that it will, or ever can, be exerciſed againſt the exprels letter 


of the law. 


s. that Uros the whole, whether the juriſdiction of the Houſe, 
85 * 


they with reſpect to elections, be examined on the foundation of 
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It they were ſerious in this apprehenſion, it migt eaſily be 
removed, by aſſuring them that the ſat. of Hen. the VIth 
having fixed the qualification of the freeholders at 4os. per 
annum, it is not in the power of the houſe of Commons, nor 
of any judicature whatſoever, to alter it: The /egi/lature only 
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parliamentary precedents and authorities of law, or on the 
general grounds of reaſon and conſtitutional policy, it is evi- 
dent that they have, and ought to have, the ſole and exclu- 
ſive right of judicature in all ſuch caſes: that it cannot, con- 
ſiſtent with the preſervation of public liberty, be lodged any 
where elſe; and that, in the inſtance in queſtion, they have 
exerciſed this right not only according to the eſtabliſhed law 
and uſage of parliament, but in conformity with the adjudi- 
cations of the courts of Weſtminſter, on the like occaſions, 


IT is ſcarce to be credited, that in theſe days, which we 
boaſt of as enlightened, the public ſhould be ſo far miſled a 
to queſtion the exerciſe of a Juriſdiction, on 1 which there Own 

welfare and ſecurity depends. i 


Bor what ſhall be ſaid of thoſe, who have 90 every 
at thus to miſlead and irritate the minds of the public, 
and who induſtriouſly augment the difficulties of adminiſtra- 


tion, by obliging the miniſtry to pay that attention to their * 


intereſted oppoſition which might be better Spd in im- 
| ee for the public good! ! 


I F lord Cote had reaſon to lament that- cc | nol; time was 


= 


| imagi 
poſiti 
poſter 


ſpent in parliament concerning the right of elections, &.þ 


which might be more properly employed for the public 
good, * how would he have lamented, had he lived in the 
days, to have ſeen one election only, conſume fo confiderableaſſ 


ortion of a long ſeſſion of parliament; and to have known, 


that this deplorable waſte of time was occaſioned by the op- 


poſition of a party, who laboured to force a member upon I L 
_ parliament again law, whom they themſelves had cauſed i 


be expelled! 5 _ 


Wuar fruits are to be expected from ſuch a flagrant in 


confitence of conduct! 
4 


* 4 Inſt, 49. 


How eve 


[ 219 4 

HowEveR ſtrongly ſuch a party may be united at pre- 
«| Went, by a common intereſt, the purſuit of profit and power, 
vet when they come to a diſtribution of that power and that 
profit, how ſoon would they divide! Their different views, 
© diſpoſitions and paſſions would quickly ſet them at variance; 
new factions would be formed; new diſcords would ariſe; 
and the public intereſt be facrificed to private views and re- 
_ 


E T HESE conſequences are obvious to the diſcerning and diſ- 
| paſſionate part of the people, who unhappily for the affairs 
bo mankind ſeldom compoſe a majority, 


Ir is to be hoped, however, that, before it is tod kite the 

| public judgment will be corrected. They will then find, that 
the perſons whom they have been perſuaded to conſider as 

the invaders of their rights, are in truth the aſſertors and pro- 
tectors of thoſe rights; and they will then know in what eſti- 

mation to hold thoſe, who, by every unwarrantable artifice, 

have laboured to inflame their minds with repreſentations of 
imaginary grievances, at the very time that, by a ſelfiſn op- 
ets they were entailing real miſery upon them and their 


* ſterity. 
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SECOND EDITION. 


N publiſhing the following letters to the Honourable M•t. 


Juſtice Blackſtone, containing obſervations on ſome parts —_ | i 


of his Commentaries on the Laws of England, my de- 
ſign was, not only to induce the learned Commentator to re- 
| conſider ſeveral paſſages of his celebrated work, which, as 1! 
thought, were injurious to the intereſts of religious liberty; it 
but to promote amongſt my readers in general juſt concepti- | 
ons of the right of private judgment, and of impartial liberty 
in matters of conſcience ; which of all human rights ſeems 
to me to be one of the moſt ſacred and unalienable. How 
far I have ſucceeded in either of theſe views, it becomes not 
me to ſuggeſt. The worthy Commentator, indeed, in a new 
edition of his work, hath made very conſiderable alterations 
in the moſt obnoxious paſſages on which I had remarked : 
however, I will not aſſert, that the conviction which produced 
theſe amendments, was owing to my performance, in as much 

s the honourable gentleman hath not given me authority to 
aſſert it. But whether theſe corrections are to be aſcribed 
ſolely to his own reflęctions, or in part at leaſt to the ſuggeſti- 
ons and reaſonings of any other perſon; in either caſe they are 

a noble ſacrifice to truth, which whoever doth not greatly 
admire and applaud, muſt, I think, be deſtitute of every 
park of ingenuity and candour. I am bound in honour and 


2 » +. 
1 8 1 4 ? z 
- . : 0 . , . 8 REP” I 5 Y N 
8 Y ⁰=můna Les 2 > . reer 
3 E. ok — thts 20 0 IRS: SSI RR ET - 
» macs ot * FILE Y 
” . — 4 C » 2 076 
0 * = N 83 8 2 we Sf 
144 R ö N 2 8 — n * 2 Y . 
SE es 93 r Late! — . * 8 ä y k 
DCP ERIE 5 W 8 = — we. 9 
* 3 eee by x e n 
K 2 . * 8 1 9) 8 : 8 N . 8 
* 2 2 l — 1 : p rg 
— \ Was — > eo 2 a s b 8 — ” 
FE: W a. -1 . 1 * 
7 : 2 n 
rr 3 © 1 : - 4 
F 3 3 wy * wy 5 
*. — : — 
2 " L - 


— 


26; $644 is 4 


__ = 6 52 2 ; £ ** l + 1. BEI — . 
Wann FE! a — K e e 48 „ * r - 8 
” __ OA 1 2 o * * ; 
N Ih * * k 'P s 
* _ 2 
* 4 jp d 
; * FRY 
Se nds r 8 — WS 22 n 
F * 3 1. 8 EY F, = "at 9 = 8 7 — 5 7 6: — 2 f 
Lo + © * — — = = . = > — ho — N. " £ 
* whe 6% 8 * 4 E . — — " 0 — oi * > 4 - 5 2 
* * * Sa « 6 of ad - 46-4 *« = 
— 5 — 5 # < 


— 


—— 
— 
c 9 9 a _ D 


iv PREFACE fo the Second Edition. 


P a} - 
* 
9 
1 * 
þ 
: 
3 
4 
1 
; 
: 


5 juſtice to the learned gentleman, to point out diſtinctly in thi 


edition of my letters, the particular corrections he hath made, 
of thoſe paſſages which I had conſidered. Thus the reader 


will know, how far we are now agreed, and in what point 
we {till differ; and will conſider me in the former caſe, as not 
now writing againſt Mr. Juſtice Blackſtone ; but againſt any 
other perſon who may happen to hold, or advance, the ſenti. 


ments which he before ſeemed to eſpoule. 


THERE are ſtill ſome material queſtions between us; in 


particular, with reſpect to the act of Toleration, as to which! 
cCannot perceive the learned judge hath at all altered his ſenti- 
ments. I obſerved in my firſt letter, that I never ſhould hays 
argued this point with a perſon of his uncommon acquain- 
tance with the laws of England, if I had not known the 
opinion I had formed, had been agreeable to the declared 


ſentiments of thoſe who either have been, or now are, the 
ornaments of the higheſt ſtations in the law; and to the moſt 


ſolemn judicial deciſions. I think myſelf, therefore, ſingularly 
happy in the opportunity. of publiſhing authentic copies of Þ 7< 
Foſter delivered in the 

court of Commiſſioners Delegates, and of the celebrate 
| ſpeech of Lord Mansfield in the Houſe of Lords, in th 
| ſheriff's caſe; a ſpeech, which in point of arrangement, weight 

of argument, perſpicuity and energy both of expreſſion and 
ſentiment, hath ſeldom, I believe, been equalled on any oc - 
caſion, unleſs by the noble lord himſelf, And I here make 
my moſt humble and grateful acknowledgments to that truly 
great man, for the peculiar honour he hath done me, in pe- 
mitting me to convey to the world a copy of that admirable 
madel of juridical and ſenatorial eloquence. ©: 


the argument of the late Mr. Juſtice 


TI MENT1o0NED in the former edition of my letters having u 
my poſſeſſion a copy, which by many very competent judge 

who were preient when the ſpeech was delivered, and ſome 
them members of the ſupreme court by which the cauſe wa 


determined, was thought to be not inaccurate; an imperfec 


tran 


” , 


 PrRrerAcE to the Second Edition. v 


2 tranſcript of which having, entirely without my knowledge, 
K appeared in an evening paper, I was deſirous, if I could ob- 
| tain his lordſhip's permiſſion, to favour the world with a 
| more faithful copy. I accordingly waited on his lordſhip, 
not and had my requeſt in the moſt condeſcending manner orant- 
any cd. Indeed his lordſhip when he delivered that incompa- 
nt. rable ſpeech, had no notes, and had afterwards taken no me- 
| morandums ; but having read the copy, he declared his ap- 

. probation of it: and it is accordingly printed in the Ap- 
3 MB nendix, by permiſſion. e 
1chl | ms A rn . . 
enti- | My learned and worthy friend Mr. Dodſon will likewiſe 
have | accept my particular thanks for communicating to me in the 
uain- ¶ moſt obliging manner, the original of his late uncle the Hon. | 
wY Mr. Juſtice Foſter's very accurate and maſterly argument. 
7777 t 
„ the! TuESE excellent performances, thus authenticated, may 
mot be quoted as authorities: and they are ſuch authorities as 
ularhy will be reſpected by the bench and th: bar, as long as ſound 
ies of iſ reaſon, accurate law, and impartial juſtice ſhall have their 
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\ERSEC UTION 3 is unwarrantable in any cauſe; yet 


it may moſt naturally be expected in favour of a bad 
one. I do not much wonder, therefore, that the church 
of Rome hath recourſe to it in ſupport of her manifold cor- 


ruptions and uſurpations. But that Proteſtants ſhould have 


imitated her in this greateſt of all her enormities, and have 
thereby imprudently given a ſanction to her ee treatment 
of themſelves, is aſtoniſhing. Nevertheleſs, that it is true, 
the hiſtory of our own country abundantly teſtifies, 


Ar the beginning of the reformation, in the reign of Eli- 
| pabeth, ſeveral who had been perſecuted in the preceding 
reign, the queen herſelf not excepted, diſcovered very intole- 
rant principles, and made no ſcruple to perſecute thoſe who dif- 

fered from them. Very oppreflive and ſanguinary laws were e- 
nacted againſt the puritans, and all nonconformiſts tothe eccle- 
faſtical eſtabliſhment. In the ſubſequent reigns of the male 
line of Stuart, ſuch laws were greatly multiplied, and the moſt 
[ſevere and violent meaſures purſued, to accompliſh that Uto- 
pian ſcheme, an eccleſiaſtical uniformity. Immediately upon 


= revolution, the great Mr. Locke pleaded with a clearneſs 
| | and 


vii PxrEPACE 70 the Firſt Edition. 


and ſtrength peculiar to himſelf, the cauſe of univerſal and 
impartial liberty of conſcience in his celebrated letters on 
'Toleration®. Senfible and enlarged minds quickly felt the 
force of his argument. But it required time for the moſt 
perſpicuous and cogent reaſonings, to exgficate general pre- 

judices, and to alter the ſentiments and complexion of the 
public. For not only in the beginning of the reign of our 
glorious deliverer king William, when the Toleration was 
enacted, were the views of the legiſlature fo confined, that it 

was clogged with exceptions againſt heretics; but upon them, 
as well as infidels, very ſevere penalties were afterwards in- 

flicted in the ſame reign, by a particular ſtatute. This, I am 


Ye 


The Toleration- act received the Royal Aﬀent May 24, 1689, and the 6th 
of June following Mr. Locke, writing to Mr. Limborch thanks him for ſending 
over the copies of che Latin letter concerning Toleration, which was printed in 
Holland: where indeed it had been written during his retirement in the year 1685, 
as we are informed by the author of his life 

Works; and it was probably now publiſhed with a view to promote the Act of To- 
leration. The copies which were not bound, he ſaith, were not yet come to hand; 

and thoſe which were bound, and which were come to hand, were probably intended 


for preſents, and might arrive time enough to be diſperſed amongſt the principal 


members of both houſes Curing their debates upon the Toleration- act; eſpecialh 
as it appears, they had been arrived ſome conſiderable time, by his ſaying, that he 


underſtood there was a perſon now employed (aliquem Anglum jamjam occupatum 


intelligo) in tranſlating the letter into Engliſh. J have been the more particular 
in this account, becauſe it hath been ſaid, that Mr. Locke's letter upon Tolerati- 

on could not poſſibly have any influence on the Toleration-act; which the form 
of expreſſion in the next ſentence but one in the former edition implied it might, 

It is now ſo altered as to be conſiſtent with either ſuppoſition, _ = | 


Mr. Locke's ſentiments concerning the imperfection of the Act of Toleration he 
thus elegantly expreſſes in the ſame letter to Mr. Limborch: It is framed, ſaith he, 
non ea forſan latudine, qua tu et tui ſimiles, veri et fine ambitione vel invidia 

Chriſtiani, optarent. Sed aliquid eſt predire tenus. His initiis jacta ſpero ſunt 

libertatis et pacis fundamenta, quibus ſtabilienda olim erit Chriſti eccleſia: not 

with that latitude perhaps, which you, and ſuch as you, who are genuine Chriſtians 


void of all ambitious and party views, would wiſh. It is ſomething, however, to 
advance thus far; for by ſuch beginning thoſe foundations of liberty and peace 
are, I hope laid, on which the church of Chriſt will come in ſome future time to be 


eſtabliſhed. 
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refixed to the folio: edition of his 


had more generous ſentiments of men's religious rights; but 
to the blind zeal of the times, and to the high principles of 
4 4 leading men in convocation and 5 


been ſince greatly meliorated, eſpecially under the mild ad- 

miniſtration of the Princes of the houſe of Hanover; to which 
it happy reform no one contributed more than that admirable 
n, ſecond to Mr. Locke, the late biſhop of Wincheſterk, by his 
n- excellent writings in defence of religious as well as civil li- 
berty. Inſomuch that perſecution having been diſcouraged 
by the civil power, and now become a ſtranger amongſt us, 


country than in the ſpirit of the times. The truth is, the 
legal ſtate of religious liberty in theſe kingdoms i is very little 
| choad. Men naturally preſume, that, in this free and 


ſee er poſſeſſed without reſtraint or moleſtation, have the 


ſurprize many of my readers, if they are unacquainted with 
the laws of their country, or have not read the late excellent 
Commentaries upon them, to hear that Deiſts and Arians, 


form 


night, ing any offices or places of truſt, bringing any action, being 


ro ſun: BY prayer, renders a man liable to a fine of an hundred marks 
nie, for the firſt offence, to one of four hundred for the ſecond, 


is ſo limited, that many who are commonly thought to en- 


r. Hoadley, 
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| perſuaded, was not at allowing to the king, who ſeems to have 


N Howzvr R, the Knien and temper of the nation have 


buy generality of people, no doubt, i imagine, that this hide- 


* ous monſter hath no more countenance in the laws of their 


| cylightened age, the rights of conſcience, eſpecially as they 
| ame legal ſecurity with their. civil right. It will perhaps 


if they declare their ſentiments, are by law incapable of hold- 


| guardians, executors, legatees,or purchaſers of lands, and are 
to ſuffer three years impriſonment without bail: that to 
| revile, or even openly to ſpeak in derogation of the common 


| and for the third, to a forfeiture of all his goods and chattels, 
and impriſonment for life: and that the Toleration- act itſelf 


joy under it, deſervedly, every ſecurity which the law can 
be — are yet ſubj ect to very ſevere and heavy inflictions, 
R 1 
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2. PREFACE fo the Firſt Edition. 


to their utter ruin, as the law now ſtands:—And as for thoſe 
comprehended within that act; if according to the opinion 
of ſome lawyers, they are only exempted by it from the pe- 
nalties of certain laws, and are not reſtored to a legal conſi- 
deration and capacity; upon this idea, I ſay, they lie open 
to ſuch inabilities and oppreſſions, that, were advantage taken 
of them, their very enemies would hardly wiſh their fituati- 
on to be more deplorable. However this confined expoſiti- 
on of the Toleration- act, though ſtill maintained, it ſeems, 
by ſome of the profeſſion, hath been happily condemned by 

moſt of the judges, and is inconſiſtent with thoſe grounds, 
on which was founded, in a particular caſe, a ſolemn judg- 
, ment of the ſupreme court of judicature. And under this 
diſcouragement it will never again, I truſt, obtain the coun- 


tenance of any court of law. _ 


HowrvER that be, there are ſeveral perſecuting ſtatutes, 
thoſe which I have mentioned and ſome others, which ! 
think, were a reproach to the times when they were enactal, 
and are much more ſo to the boaſted freedom and liberality 

bol ſentiment of the preſent age, which ſuffers them to continue 
*” OC oe 8 


Lr me only aſk any friend of civil liberty, what, would 
be his reflections, if he had no ſecurity for the poſſeſſion of 
his rights and privileges in the laws and conſtitution of his 
country, but held them only through the moderation of his 

ſuperiors, or the ſpirit of the times? I believe, he would 
be extremely unealy, till they were fixed on a legal baſis; 
extremely attentive to the ſentiments and conduct of thoſe 
who, from their abilities, or their rank and ſtation, might 
probably obſtruct or promote ſo defirable a ſettlement ; and 
thoſe who, in any critical juncture, would be likely to act in 
oppoſition to the cauſe of liberty, would certainly be the ob- 
jects of his jealouſy, if not of his averſion. Now let every 
ſuch friend of the civil rights of his country, whatever be 
his own religious opinions, and however ſecure he may him- 
ſelf be in his religious profeſſion under the protection of 


the 


PREFACE Yo the Firſt Edition. > 


the law, conſider the caſe of thoſe who are obnoxious to 
E ſuch penal ſtatutes, as being ſtill in force, may poſſibly be 
employed (and he can never be ſure they will not be em- 
ployed) as inſtruments of preſecution and oppreſſion. Eve- 
1 WW ry generous mind will make the intereſt of others, in ſuch 
n W caſes, his own; and will be far from palliating or excuſing, 
much more from defending, ſuch laws as are incompatible 
- WW with equity and humanity, and which, by thoſe who would 
be thought friends of religious liberty, ſhould never be 
mentioned but with diſapprobation and cenſure. What 
part the ingenious and learned Commentator on the Laws 
of England, to whom the following Letters are addreſ- 

ſed, hath taken, when he is conſidering ſome of thoſe ſta- 
tutes to which I refer, is not for me to ſay: the public, as it 


| is fit it ſhould, will judge. 


No laws which are unjuſt, and inconſiſtent with that 
religious liberty which it is right the inhabitants of theſe 
| kingdoms ſhould enjoy, (and I apprehend that which they do 
enjoy, it is generally thought right they ſhould, becauſe they 
have now enjoyed it for many years unmoleſted); I fay, no 
laws which are indefenſible, and incompatible with the rights 
of conſcience, ſhould be ſuffered to remain unrepealed. For 
if it be proper, that ſuch rights ſhould be poſſeſſed in the ex- 
tent in which they are through the lenity of the times, it is 
| proper there ſhould be a legal ſecurity for the poſſeſſion of 
them; that they may not be trampled upon through the 
| poſſible caprices of men in power, or ſome unaccountable turn 
in the ſentiments of the public. And though I would not 
be underſtood to infinuate, that there is at preſent any likeli- 
hood of ſuch an infringement; yet the rights of human 
nature, (and religious liberty in its full extent is one of theſe) 
| ſhould never lie at the mercy of any; but on the contrary, 
| ſhould have every protection and ground of ſecurity, which 
law, and the policy of free ſtates, can give them. 


| Tr any one ſay, It is right to keep a rod in terrorem, 


. 70 the Firſt Edition. 
though it would be injuſtice or inhumanity to uſe it: 1 ſhall 
be apt to ſuſpe&, that, notwithſtanding his fair pretences, 
when a proper opportunity offers, he will not fail to uſe it. 

if, in the Concerns of religion, human ve 


For I am ſure, 
de a proper motive, human puniſhment is equally ſo. 


A DVE 2 TISEMENT to the FixsT EDITION. 
k following Letters were nearly printed of, before 
the Gentleman, to whom they are addreſſed, was ap- 
bointed to the high Ration which he now fills in the 


law. This is mentioned as an apology for a form of addrels 
hich the reader will perceive is not ſuitable to bis preſent 


_ 1909 --* 


A 


* 
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WILLIAM BLACKSTONE, Eſq; 


LETTER 1. 


31 R. 


ſtill more excellent than they are, he gives you an opportu- 
| nity of reviewing ſome paſſages, which, to him at leaſt, ap- 


„ | pear to be exceptionable; and not ſo judicious and accurate, 
x, as other parts of your truly admirable performance. It were 
I to be wiſhed, that a work, i. nearly e were omnibus 


fore numeris abfolutum. 
ap- 


drels 
-eſent 


great importance to myſelf, amongſt others, who diſſent from 


| which have come under my obſervation, have given me fre- 
quent occaſion to confider it with no ſmall attention. Never- 


rr 


OUR candour, I doubt not, will readily excuſe an 
admirer of your excellent Commentaries on the Laws 
of England; if, from a deſire of their being rendered 


the Me profeſſion, Siri is not that of the law; and if it were, it 
q would be with diffidence, at leaſt with much deference 1 

| ſhould make remarks on the compoſition of ſo great a maſter. 

The point, however, which I have in view, not only is of 


the eſtabliſhed church; but ſome caſes of a public nature; 


theleſs, if I had not found my own ſentiments authorized 
and ſupported by their congruity to the declared opinion . 


| perſons of the moſt accurate and comprehenſive acquaintance 


8 the laws of Hagen, and IE thoſe e grounds and 
reaſons, 


$1239 
Ee 


_ 


ä e 


on which the moſt ſolemn judgments have been given: I 
ſhould hardly have preſumed to offer to 70 and to the 
= public, the following obſervations. 


__ 


I REMEMBER, when fonts years ago, I read your 
Analyſis of the Laws of England, and obſerved, that, in the 
third chapter of the fourth book, under the head of offences 
_ againſt the eſtabliſhed church, you mentioned Nonconfor- 
mity to its worſhip—through Proteſtant diſſenting ;” and 
added Penalty: ſuſpended by the toleration-a&:” I then 
imagined that your ſentiments of the intent and influence of 
that act, and of the ſtate and condition of the Diſſenters un- 
der it, were confined and narrow. However, I flattered my- 
ſelf, that when you came to conſider the matter more tho- 
roughly in your larger work, you would ſee reaſon to repte- 
ſent the caſe of the diſſenters ſomewhat Aifferenty and do 
it, as I think, more juſtice, 


B UT in the Worth volume of your Commentaries, chapter 
the fourth, p. 53. I am ſorry to "End the following paſlage: 
«© The penalties (viz. thoſe which are laid pon the Diſ- 
* ſenters by abundance of ſtatutes, in particular by * 35 Eliz. 
« C, 1. 17. Car. II. e. 2. 22 Car. II. c. 1.) are all of them 

« ſuſpended by the ſtatute 1 Will. & Mar, ſtat. 2. c. 18. J, 
commonly called the Toleration- act, which exempts all 
4 Diſſenters (except Papiſts, and ſuch as deny the Trinity) 
from all penal laws relating to religion, provided they take 
the oaths of allegiance and ſupremacy t and ſubſcribe the 
declaration againſt Popery, and repair to ſome congrega- 
tion, regiſtered in the biſhop's court or at the ſeſſions, the 
11 the doors whereof muſt be aways open: and diſſenting 


teacher) 


* 


* In the new t is s inſerted, ec 23 liz, c. 1.“ There are ſeveral other ta 
utes, which ſhould have been mentioned; and above all, (for a reaſon which 
will be hereafter aſſigned) iEliz.c. 2.8: 2. K Pe 
+ In the new edition is here added the title of the act; namely, cc Fr exempting 
£ their Majeſty's proteſtant ſubjects, diſſenting from the church of England, from 
«© the penalties of certain laws.“ 


Added in the laſt edition ( © or make a ſunilar alürmation being quakery 1 


rn p 


teachers, are alſo to ſubſcribe the thirty-nine articles, ex- 
cept thoſe relating to church government and infant baptiſm. 
« Thus are all perſons, who will approve themſelves no Pa- 


A 


A 

We. 

Hf ( 
4 

„ 

3 

* 


40 piſts or oppugners of the Trinity, left at full liberty to 
: W. © actas their conſciences ſhall direct them in the matter of 
e „religious worſhip. “ „ 
. THis is all you ſay of the toleration act in your Commen- 
d taries; and before I make any obſervations upon it, I beg 
en leave to mention a paſſage in your anſwer to Dr. Prieſtley; 
of who had oblerved+, that he © did not know that MERE A 
n- © conformity was any crime at all in the laws of England 


> © fince the act of toleration:—You ſay, that you © beg 
© © leave to inform Dr. Prieſtley, fince it ſeems he is yet to 
learn it, that nonconformity is ſtill a crime by the laws of 
England, and hath ſevere penalties annexed to it, notwith- _ 
| © ſtanding the act of toleration, (nay expreſsly reſerved by 
that act) in all ſuch as do not comply with the conditions 
pter W © thereby enjoined. In caſe the legiſlature had intended to 
„ aboliſh both the crime and the penalty, it would at 
Di- © once have repealed all the penal laws enacted again, 
Eliz. “ nonconformiſts. But it keeps them expreſsly in force 


4 0 


* 


* 


hem “ againſt all Papiſts, oppugners of the Trinity, and per- 
3. , “ ſons of no religion at all: and only exempts from 
s all their rigour ſuch ſerious, ſober- minded Diſſenters, as 
nity) “ ſhall have taken the oaths, and ſubſcribed the declara- 
y take tion at the ſeffions, and ſhall regularly repair to ſome li- 
ze the 


i cenſed 5” (regiſtered) place © of religious worſhip. But, 


enting . Added, © And if any perſon ſhall wilfully, maliciouſly, or contemptuouſſy 
„ diſturb any congregation, aſſembled in any church, or permitted meeting-houſe, 


acher) or ſhall miſuſe any preacher or teacher there, he ſhall, (by virtue of the ſame 
3 1 ſtatute) be bound over to the ſeſſions of the peace, and forfeit twenty pounds.“ 
other fta: Wh | 5 | | 3 | 


1 + Remarks, p. 29. : ES Reply, p. 40. 41. 


Kegiſtered is the word in the act. A licence, in its common acceptation, im- 
Plies a power of refuſal : but in the preſent caſe there is no ſuch power: for the 
Clerk of the peace, or the regiſter of the archd eacon's and biſhop's court, is by 
He act required to regiſter ſuch place of meeting, upon its being certified. Ac 
f . —— ä —ͤ— F cCordingl 


though theſe ſtatutes oblige me to conſider nonconformity 
as a breach of the law, yet (notwithſtanding Dr. Prieſtley's 


« ſtrictures) I ſhall till continue to think, that reviling the | 
* ordinances of the church is a crime of a much groſſer na- 4. 
ture than the other of mere 3 5 
ou 
80 that, in your opinion, Sir, mere nonconformity is 2h 
crime, though not ſo great as ſome others; and is fo con- 3 
ſidered in the eye of the law, notwithſtanding the toleration- ſtrar 
act. The penalties, indeed, 8 that act are SUSPENDED, but and 
the CRIME ſubſiſts ſtill. x0 E 
TY I gion 
In ſupport of this opinion you remark, that © nonconfor- MW mod 


© mity ĩs till a crime, and hath heavy penalties annexed to it, 1 % 


1 crinii. 


« notwithſtanding the act of toleration, (nay, expreſsly re- 1 
akon 


c ſerved by that act) in all ſuch, as do not comply with the 
conditions thereby enjoined.” But theſe conditions, in my 
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opinion improperly ſo ſtiled, are only a preſcribed method in 

which Diſſenters are to approve themſelves MERE NoNncox- i unt; 

' FORMISTS, or in your own words “ no Papiſts, oppugners i me el 

of the Trinity, or perſons of no religion at all.” Your re- | 19 28 

mark then amounts to this, that popery, hereſy and infideli- Tti 
ty, or irreligion, are {till crimes in the eye of the law, not- 

| ties to 

withſtanding the toleration act. But can it be inferred from ram 

Hence, that there is any crime in MERE m . :nc 

555 Tou ſeem to think it may, and to make it plain, you ob- r dl 

5 | ſerve, 0 5 

5 cordingy, whers this hath been ho by uninformed juſtices and clerks of te P.. 

peace, a mandamus, upon application, hath been always granted, and it mul IV em] 

be, to compel their compliance, Yet in the biſhop? s court of the dioceſe of Wi. WF cc fron 
cheſter (I know not whether in any other) notwithſtanding that the toleration- at 

requires only that the place of worſhip be certified, an humble petition is, at leal, * cr) 

lately was, inſiſted upon, to the Right Reverend Father in God, Cc. alledging! WW preher 

variety of particulars in Tupport of the petition, and humbly praying, that he wou ſelk wn 

be PLEASED to licence ſuch a place of worſhip, To ſuch an unwarrantable e, elt mi 


tent hath the idea of licenſing been carried. But, I hope, this practice is, or vil 
be diſcontinued. If it is not, and ſhould be legally queſtioned in the courts à 
W — as Perhaps it may, it will be quic ckly found — it cannot be * 
porte 


„ b . 8 


ſerve, chat *in caſe the legiſlature h ad intended to aboliſh botli 
the crime and the penalty, it would at once have repealed all 
the penal laws enacted againſt nonconformiſts; but it hath 
| « expreſsly kept them in force,” you ſay, << againſt all Papiſts, 
aoppugners of the Trinity, and perſons of no religion at all.“ 
LVour argument I take to be this, that becauſe the legiſlature 
bath kept them in force againſt all Papiſts, oppugners of the 
KL Trinity, and perſons of no religion at all;”” therefore, (a 
ſtrange non- -ſequitur ſurely!) it did not intend. to repeal them, 
and aboliſh the crime as well as the penalty, as to thoſe who are 
vo Papiſts, or oppugners of the Trinity, or perſons of no rcli- 
I gion at all, but mere nonconformiſts to the eſtabliſlied rites and = 
modes of worſhip. Thete ſerious ſober-minded Diſſenters are 
3 only exempted from the RIG OUR of the penal laws. They are ſtill 
E criminals it ſeems, only the penalties due to their crime are fuſs 
3 e and their nonconformity i 15 Tell a breach of the law. 


Deo this principle, the uſe of the term, ſuſpenſion of pe- 
nalty, both in your Analyſis and Commentaries with reſpect to 
che effect of the toleration-act, may be a accounted tor, and 
| appears conſiſtent. 


It is true, in your Commentaries, after declaring the penal- 
| | ties to be Jujpended by the toleration-act, you immediately add, 
Which“ (toleration-act) © exempts all Diſſenters (except papiſts, 
q and ſuch as deny the Trinity) from all penal laws relating to 
religion, provided they take the oaths, &'c. But this ſeems 
0 mean nothing more than the ſuſpenſion which you had juſt 
ſpoken of, and to be only exegetical of that term; to be an ex- 
} © emption (as you expreſs it in your reply to Dr. Prieſtley*) 
from the rigour” or penalties ** of thoſe laws,” but not from 
* crime on which the penalties were grounded. This J ap- 
prehend, to be your real meaning: I ſhould be glad to find my 
Jſelf miſtaken, 1 think the truth is, chat nonconformiſts (name- 
: . | ly, 


* Page 40. 


6 1 LETTER I. 


ly, to the peculiar rites, diſcipline and government of the church 


as this word always ſignifies) are freed from all the effects of the 
penal laws, as to crime as well as penalty ; but theſe ſtatutes th 
remain in force, both as to crime and penalty, with reſpect to *© 
thoſe who are more than mere nonconformiſts; who are Arians, | the 
or Papiſts, or perſons of no religion at all: and that, not on c. ch 
count of their nonconformity, but of their ſuppoſed hereſy, , MW to 
enmity to the government, or infidelity, and irreligion : It is not, b. 
1 fay, their nonconformity which is ſtill a crime, and hath hea. det 
vy penalties annexed to it” as you aſſert; but their ſuppoſed Per 


hereſy, or popery, or irreligion: which is very plain; for, if it is 
they purge themſelves of theſe, and ſhew, in the way deſcribed eon 
by the toleration-act, that they are no Arians, Popiſh recufants, dic 


or infidels, and perſons of no religion, they are immediately, l, 
: notwithſtanding their nonconformity, unaffected by thele f las 
Se” | 

＋ H E E queſtion then | is, whether Nopconſos mity be a Crime it Res 

thoſe. who, complying with the toleration-act, have © approve! i good 
„ themſelves no Papiſts, oppugners of the Trinity, or perſon: Þ tolerar 
of no religion at all?“ Or, what is the ſtate of Muννẽ, Nov cou ff let 
FORMISTS under that act? Are they in the eye of the law crini- __ 
nal, though the penalties are ſuſpended? or are they reftored t: CK 1 
a legal capacity, and to a freedom from all crime as well a 1 prevent 
nalty, in virtue of the toleration- act? : Ions! 
1 . number 

tention 
In my opinion, to repreſent nonconformity as a crime, tht 1 

penalties of which are merely ſuſpended, is a defective and eo f 
neous account of the ſtate of the Dillenters, under the tolen at n a hig! 
on- act. And to ſhew this, Z cul; 
crime n. 
* crime 


＋ HE FIRST obſervation 1 would make i is: That // en on dd 
penalty is not the language of that act. The title of the act i. 
deed uſes the phraſe, exemption from penalty: it is ſtiled, 4 
act for exempting their majeſties Proteſtant ſubjects, diſſentiq 
from the church of England, ir om the penalties of certall 
laws 


7 law 1 
þ law is 
4 qualif 
. : perſorx 


(i ciple, 


N i Io” 


ws. But the act itſelf uſes a comprehenſible and forcible ex- 


preſſion, which excludes the crime as well as the penalty; it leaves 9 
" W theſe penal ſtatutes no operation at all, with reſpect to the Diſſen- q 
n ters who are under the Toleration- act; it repeals and anni hilates q 
0 3 E thoſe ſtatutes with regard to ſuch Diſſenters. The words of 1 
1% che toleration- act are, that thoſe ſtatutes ſhall not be confirued 1 
. | to EXTEND to ſuch perſons. And if they are not to be conſtrued | 
1 to extend to them, nothing can be plainer, than that they are 
580 | not to be conſtrued to affect them at all, either as to crime or 4 
1 I mah Now, if the ſtatute-law doth not make this a crime, 1 
a it is certain, it is no crime at all by the common-law ; becauſe the j 
oh | conſtitution of the church, and its peculiar dodhine: worſhip, f 
ts diſcipline, and government, are founded wholly upon che ltatute- 41 
tel, We l, and not at all upon the common law. [6 
fa. N | I „„ 1 1 
rs — r 8 Fo | INS T E AD, U [1 
WW | | *E 7 
-- * It was obſerved by a learned Judge, who differed in opinion from his b [ii I 
116 3% WP thren in the ſheriff's caſe, that the titles of acts of parliament furnifh a very „„ I 
"OVEC | good clue for explaining them; and from hence he inferred, that the a& of 3 
-ricn; {MW toleration is merely an exemption from the penalties of certain laws. But I beg = | [i 
: co. WE cave to obſerve, that to illuſtrate or explain acts of parliament by their titles is Y | } 
„nene ching, to reſtrain or linit them is another. Whether they amount to mere I L 
bien than their titles expreſs, muſt be determined by the words or clauſes of the act 1 
rechte fl The teſt- act ſupplies us with a caſe in point, it being entitled, An ac tor By 
as pe: preventing dangers which may happen from Popiſh recuſants ; and yet every one | = | ? | 
[WE knows it is fo drawn as to comprehend alſo the Proteſtant Bibers. Indeed 6 
| uunberleſs inſtances might be produced, in which, were we to reſtrain the j in- 1 i 
Þtcntion of acts by their titles, we Wonld fall into an Wen miſtakes. i 
je, th 1 
d = E 5 6c If it is a crime not to take the ſacrament at church,” ſaid a Noble Lord | =. 
| © bin 2 high department of the law, (and by parity of reaſon, if it had been to * + 
TT particular purpoſe of his argument at that time, he might have ſaid, If it be a 41 
crime not to go to church, or join in any of its public offices) . it muſt be a 14 
| 4 crime by ſome law; which muſt be either eommon or ſtatute- law, the canon I 
1 on 0 |. law inforcing it depending wholly upon the ſtatute-law. Now the tau; 4.64 
> act ii 1 law is repealed, as to perſons capable of pleading, that they are fo 2 | 14 
led, A 1 qualified; and, therefore, the canon law is repealed with regard. Oo tlie ſe 11 , 
ile tid! [ perſons, If it is a crime by common law, it muſt be ſo either by uſa 5; Prin; 2 j 
; certal ciple, "There is no uſage or euſtom, independent of | portive "oY hick b | 14 
ET = : „ 8 aa 8 1 


= LETT Ek 1. 


Ins TEA D, therefore, of ſaying i in the Commentaries, that 
the * are all of them /# fu pended by the toleration- act, which 
exempts 


ce makes nonconformity a crime, The eternal princi iples of natural reli gion are 
« part of the common law; the eſſential principles of revealed religion are part 
« ofthe common Jaw.; ſo that any perſon reviling, ſubverting, bas, 
them may be proſecuted at common law. But it cannot be ſhewn from the 
5 principles of natural or revealed religion that, independent of politive law, 
208 temporal puniſhments ought to be inflicted for mere opinions with reſpect to 
« particular modes of worſhip. Perſecution for a ſincere, though err Onecus 
0 conſcience, is not to be deduced from reaſon or the fitneſs of things: it can 
xe only ſtand upon poſitive law. See his e 8 «erent in the "Append; 
No. II. 
The a0 of uniformity 1 Eliz. c. 2. is that poſitive law upon which relled the 
obligation to conformity previous to the toleration- act, the act: ins uniformity 6f 
Edward the Sixth having been repealed by 1 Ma. Seff, 2. c. 2. But it is e- 
preſsly declared by the toleration- act, that the 14th clauſe of he act of Eliza. 
| beth, which enjoined conformity to the church, ſhall not be conſtrued to cater] 
to Proteſtant Diſſenters, that is, it is repealed with regard to ſuch perſons; and 
the acts of the 2d of Edward the Sixth, c. 1. and of the 5th and 
6th of Edward the Sixth, c. 1. which were revived by the ſecond 
clanſe of the act of uniformity of Elizabeth, are, as far as they re. 
quire conformity to the church, repealed by ſection the third of the tc 
leration- act, which frees Diſſenters from all eccleſiaſtical cenſures, and cant. 
quentlyfrom thoſe to which they were expoſed by the revived acts of Edward 
the Sixth. When, therefore, the learned Commentator mentions 23 Eliz, c. 
35 Eliz. c. 1. 19 Car. II. c. 2. 22 Car. II. c. 1. as acts from which the Diffs 
ters are exempted by the toleration- act, he ought above all to have mentioned 
the 14th clauſe of the act of uniformity, and thoſe eccleſiaſtical cenſures to which 
the Diſſenters were liable by the revived a*ts of Edward the Sixth. His not 
having done this may poſſibly lead ſome of his readers to conclude, that not- 
_ withſtanding the ſubſequent penal laws againſt Diſſenters, are repealed, yet thoſe 
acts of uniformity on which the original obligation to conformity was founded 
are till in force with regard to them; and that accordingly they are obliged 
to conformity de jure, though exculed from the penalties of certain Jaws by 
which it is enforced; whereas an attention to the repeal of the acts which | 
have mentioned, in reſped to Diſſenters, would, I think, clearly ſhew that the 
are under no ſuch obligation, and conſequently are not criminal in their Not 
conformity; and, J hope, therefore, that theſe plain matters of fact, which ar 
To material to the right deciſion of the queſtion between us, will not be omitted 
in Oy tuture edition of the Commentaries. | 
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exempts. all Diſſenters, except Papiſts, and ſuch as deny the 
hat Trinity, from all penal laws, &'c. ſhould it not have been ſaid, 
1ch 
pts 


1 are 1 a : « . . 
var: are freed from proſecution in the eccleſiaſtical courts? And that 


9 W 
ö F * * A 
JJC 
3 gs? e 


ung there is nothing, therefore, in the law of England, which can 
n tae make mere RONConformuty pl crime, any more than liable to pe- 


law, 
ect to 


— 


nalty? 


it can 
enGii 


ane clauſes of that act: which, in the words of a great lawyer, 
tity ef © have not only exempted the Diſſenters way of worlfip from- 


ien © punithment, but rendered it innocent and lawtul ; have put it, 
mee not merely under the conmvance, but under the protection 


extend WE .. 
„or the Jaw, have efabliſhed it. For nothing can be plainer, 
and H 


ntionel ¶ amounted to nothing more than a ſuſpenſion of penalty. For 
o Which 
His not 
at not- 
et thoſe 
founded 
obliged 
laws by 
which | 
hat the 
eir Not 


But will it be ſaid in any court in England, that ſuch a legacy is 
I not a valid one now ? and yet there being nothing ſaid of this in 
the toleration· act, it can only follow, confequentially, from the 


: omittel i as they were before that act was enacted. 


LETT EL 9 


that all penal laws for nonconformity are repealed, with regard 
to thoſe Diſſenters, who are qualified as the act directs? And 
would it not have been proper to mention, that the Diſſenters 


rar srcoxp obſervation I would make is this: That both 
the crime and penalty of mere Proteſtant nonconformity are a- 
boliſhed by the act of toleration, is evident from the protecting 


„than that the law protects nothing in that very reſpect, in 
ſecond “which it is, at the ſame time, in the cye of the law a crime. 

„ © Diflenters by the act of toleration, therefore, are reſtored to 
a legal conſideration and capacity.” And this is a view of 
their condition under the toleration- act, of great importance. 
For many conſequences will from hence follow, which are not _ 
5 mentioned in the act; and which would not fellow if the act 


inſtance, previous to this act, a legacy, left to diflenting miniſ- 
ters and diſſenting congregations, was not eſteemed a valid one; 
becauſe the law knew no ſuch perſons, and no ſuch aſſemblies; 
and it was left to what the law called ſuperſtitious purpoſes. 
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Diſſenters being reſtored by that act to a legal conſideration and 
hich u capacity, and being no longer criminal in che eye of the law, 


_— 


FR n „ * E 


Houſe of Lords affirming that judgment, in che great cauſe be. 


10 LETTER 1 


THE THIRD ervation which I would make is: That the 
unanimous judgment of the commiſſioners delegates®, and of the 


tween the city of London and the Diſſenters, concerning the ane 
inflicted by a by-law of the city on thoſe who refuſed the office 


of ſheriff, was grounded entirely on this opinion, © That the to. WF int 
ce leration- act removed the crime as well as the penalty of mere the 
0 nonconformity.“ = os P. 
e a 
TRE caſe, you know, was this: By TY corporation: act ng the 
perſon can be placed, choſen, or elected into any office of or be. 4 ther 
| longing to the government of any corporation, who hath not ſequ 
taken the ſacrament in the church of England within a year pre. . 
ceding the time of ſuch election. The defendant j pleaded, That Fs 
not having received the ſacrament at church within a year pre. 1180 
ceding, he was both uneligible and diſabled from ſerving; and 1 
that, being a Diſſenter within the deſcription of the toleration. ne d 
act, and thereby freed from all obligation to take the ſacrament I onh 
at church, his omitting it was no way criminal; and that, there. plead 
fore, the diſability he had incurred was a lowfal plea in bar o« 
this action, to excuſe him from the fine impoſed upon thoſe who ! B. 
refuſed the office of ſheriff. The city having brought the cauk I the c 
before the Houſe of Lords by. appeal from the commiſſioners de: andi 
 legates, who had given judgment for the defendant; the Houle perſo 
ordered this queſtion to be propoſed for the opinion of the ment 
- Judges. How far the defendant might, in the prefent cafe, be N then | 
allowed to picad his diſability i in bar of the action brough again 
againſt him? _ la 
5 Iii by an 
N Fenacte 
| * * Lord Chief avon Parker Mr. Juſtice Folter, Mr. Juſtice Bathurſt, and] MI $ | 
| Juſtice Wilmot, now Lord Chief Juſtice of the Common-pleas. They deliver | 
ed their opinions ſeriatim, on the 5th of July 1762, after hearing counſel ſever , * 
days. Lord Chief Juſtice Willes, who was firſt in the commifſion, died beior Rs 
= Aan given. 5 I | 7 Mr 
+ On the ih 3 1767. 1 ultice 
+: Allen Evans, . 1 | Mr. Juf 
| L Ing pre 


„ r r d n 11 


— 


Ir was allowed on all hands, that if his nonconformity, and 


he his conſequent arſabulty; was criminal, he could not plead it. 


5 
be. 5 
* = 
1 A 3 
111 


; And for this reaſon one of the Judges* was of opinion, (con- 
j Le to the reſt of his brethren), that the defendant's diſability, 
in the preſent caſe, could not be pleaded; becauſe, as he ſaid, 


lice 
to- 
dere 
N 12 Diſſenters from the penalties of certain laws therein parti- 


a one, and rendered him liable to any penalties, to which any o- 


That chers are liable for refuſing to ſerve the office of ſheriff; inaſ- 
Pre: Inch as no man can diſable himſelf: but if he refuſed to take . 
And che ſacrament according to the rites of the church of England, 


tion. be diſabled himſelf; 121 the fine impoſed was a puniſhment up- 


ment on him for the crime of his nonconfor mity from which he could 


gore: | lead no legal exem Pein; 
ar of 


cauſe I the corporation -· act expretsly rendered the Diſſenters uneligible, 
rs d- ¶ and incapable of ſerving ; its deſign being to keep them out, as 


Houk 
zf tie 
fe, be 
rough 


þ perſons at that time ſuppoſed to be dilaffected to the govern- 
ment: and though the diſability ariſing from hence could not 


--I4 
cnacted, that act amounting to much more than a mere erempti⸗ 
an MI, 3 


L | | | On 
deliver: | | | | 1 8 
el ſever! 15 


* 
ed beior Mr. Baron perrott. 


Mr. Juſtice Clive. Mr. Jalkice Yates was at that time il, and enable of be- 
755 preſent, 


| the toleration-act amounted to nothing more than an exemption of 


. 1 mentioned; and the corporation- act not being mentioned 

0 herein, the . act could have no influence upon it; and 
be. therefore his diſability, incurred by his noncontormity 1 in . 
not ene of the corporation- act, was, in his opinion, a culpable 


W 0 | Bur all the other Judges + were of a contrary opinion, That 


om have been Nati againſt ſuch an action as is now brought 
againſt the defendant, nonconformity being hen in the eye of 
the law a crime, and no man being allowed to excuſe one crime 
by another; yet the caſe is different ſince the toleration - act was 


T Mr. Juſtice Hewitt, now Lord Lifford, and Chancallcr of Ireland; Mr. 
hi Aſton, Mr. Juſtice Gould, Mr. Baron Adams, Mr. Baron Smythe, 
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. E E r T EK I 
on from the penalties of certain laws, and having an influence 
upon the corporation · act conſequentially, though the corporati. 


on- act is not mentioned therein; by freeing the Diſſenters from 

all obligation to take the anden at church, aboliſhing the 
crime as well as penalties of nonconformity, and allowing and. 
protecting the diſſenting worſhip. The defendant's diſability, 4 wi 
therefore, they ſaid, was a lawful one, a legal and reaſonable Hg 
not a criminal excule ; it was not in the ſenſe of the law difahlc. 1 Me 
ing himſelf; the meaning of that maxim, © That a man ſhall 5 
4+ not diſable himſelf,” being only this, that no man ſhall di- "* © 
able himſelf by his own wilful fault or crime; and nonconfor. Me doe 
mity being no longer a crime fince the toleration- act was ena. þ | fon: 
ed, he is difabled by judgment of parliament, namely, by the I has 
corporation- -act, without the concurrence or intervention of any E | ver) 
crime of his own ; and therefore he may Plead this difability | i | ted 
bar of the e action. 4 ed, : 
| whic 
80 that the arguments of the Judges ETSY upon this finghe the 
1 Point, That the toleration- act removed the crime as well as the |: tices 
penalties of nonconformity ; and in this they all, except one, | biſho 
agreed. The whole was ſummed up, and the reaſoning on the hip, 
N oppoſite ſide examined and confuted, with his uſual per {picuity i on, in 
and force of argument, by Lord Mansfield; and upon th duty. 


ground the Houſe of Lords affirmed, nemine contradicente, che File i 


55 judgment of the co mmiſſioners GENE. Flaw to 
* Ee 5 | hole | 


damus: 


x N | Rating, therefore, the caſe of the Didleriters waer the to L de 
of the 


leration· act, ſhould not ſome notice have been taken of the pro 
tecking 1 of that — t, and of their influence and operation * 
upon i Wy 
| mons, 
Jearnec 
tonver 
huge 
of the! 


3 
3 
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+> See his Lordſhip's ſpeech in the appendix No. II. 


| n In 1 laſt edition of the Pomapentarits the protecting . are mention 
ed, but no concluſion is drawn from them; nor is it mentioned, as 1 before 
obſerved it ſhould have been, that Diſſenters under this act are expreſsly freel 
from all eccleſiaſtical cenſures; much leſs is it ſaid, as the reſult of the whol: 
that they are reſtored to a legal capacity, and neither puniſhable nor crimin 


on account of their nonconformity, 


4 


i L E I. — 
j upon the legal condition and capacity of the Diſſenters? Surely 
[ the nnn of 5 is not all that this act amounts to. 


Wurrnen the toleration-att is extenſive arough as to thoſe 
© who /vuld be its objects, is one queſtion ; what is its meaning 
and intent, with reſpect to thoſe who are its objects, is another. 
© Mere nonconformiſts with reſpect to the worſhip, diſcipline, and 
| government of the church, are certainly its objects: and I think 


; tection alſo. And the more the idea of /egal protection is examin- 
ed, the more will it appear to juſtify the ſtrong expreſſion, 
| which the Noble Lord before mentioned uſed concerning 
the diſſenting wor ſhip, that it is ESTABLISHED, If the juſ- 
| tices of the peace at the quarter-ſeſſions, or the regiſter of the 
bichop⸗ s court ſhould refuſe to regiſter a diſſenting place of wor- 
| thip, a a mandamus always is and muſt be granted, upon applicati- 
on, in Weſtminſter-hall, to compel them to the diſcharge of their 


Erobole energy, in reſpect to whatever juſtifies and requires a an- 


damus? and does not this amount, ONE peaking, tc to the idea 
el the word N . 


W EN che inte incomparable Speier of the Houſe of Com- 
. Mr. Onſlow, was informed of the expreſſion, which the 
earned and Noble Lord uſed on this occaſion, he obſerved, in a 
converſation with which he honoured me, that this was the Jan- 
puape he himſelf had always held; that, as far as the authority 


5 4 the law could go in point of protedlion, the Diſſenters were as 
he W. ; . T | 


it ought mot to have been limited, as it is, in regard to the 
E doctrinal articles of religion. But ſtill, with reſpect to thoſe per- 
I ſons whom it does comprehend, that is, the mere nonconformiſts 
3 to the conſtitution and rites of the church, it puts them on a 
very liberal footing, not on that of connivance only but of Pro- 


duty. And is it not abſurd to ſuppoſe, that a mandamus muſt | 
Ciſſue in a caſe, which the law regards as criminal? Is not the 
law to be conſidered as giving its whole ſanction, and excrting its 


truly 


truly Nabliſhed as the church of England*; and that an eſtabliſh. 


ſentation, as it now ſtands, leads your reader naturally, and al 


fign of that act 1 is not lo enlar gcd as, in my humble opinion, it 


diſſenting congregation for divine wor chip, or miſuſe the preacher, are pre cilely 
the lame as on thoſe who diſturb the congregation, or miſuſe the preicoer, in 


the clergy of the church of asien are excuſed from all burdens ome ofices, 


their acceſſion, after declaring their affection to the churci; ot England, and re 
ble. When this was done at the commencement of the prelent reign, the Lords 
tion, by ſtiling it, THAT SUREST CEMENT OF THE PROTESTANT INTEREST 


IN THESE KINGDOMs. And this expreflion, in anſwer to that part of the royal 
ſpeech; which contained a promiſe of preſerving and Hirengtheniug 7 the conſtituii. 


in particular, can never be more // rengthened, or placed on a firmer foundation, 


5 gar 4 to the right X private ane 
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ed church, as diſtinguithed from their places of worſhip, was ; 2 

properly ſpeaking, only an endowed church; a church, ich F | alr 

the law not only protected, but endowed with temporalittcs { to; 
its Pecular lupport and e J tur 

I con 


Ir it ſhould ſo . after all, that ſhould have miſtaken i N hi 


your meaning, and that your idea of the condition of the Diflen- 3 vie. 
ters under the toleration- act is the ſame with nine, that they 


are freed from the crime as well as penalties of their nonconfor- ; ceiv 
mity ; ; I apprehend, ſome alteration will ſtill be neceſlary in your mor 
repreſentation of the purport of the toleration- act: which repre- W and 


moſt neceſſarily to conclude. that your apprehenſion of the de. 


ou ugh it 


* The penalties inflicted by the act of toleration on hof e -who diſturb any 
any cathedral, pariſh church, or chapel ; and diſſenting miniſters, a, well as 
+ I ſappoſe it is upon this idea; Flt ſince the toleration, it hath been Te Ii 
variable practice of our Sovereigns, in their ſpeeches to their parliaments upon 
ſolution to ſupport it, to add, That they will maintain the toler: ation inviold 


in their addreſs of thanks, paid a juſt and expreſſive compliment to the tolera- 


on in church and ſtate, was the more appoſite, as it conveyed this ceriain 
truth, That the union of Proteſtants among themſelves in mutual affection and 
eſteem, however they may differ in formularies of doctrine or rites of worſhip, 
is the beſt ſupport of their common intereſt ; and that the church of England, 


Wr by encouraging the generous principles of Holeration, and. an impartial re 


iſh- 2 ought to be. And if, upon further reflection, you are con- 
was vinced of this, Iam very ſure, from the ſpecimens you have 
iich I already given of your candor in ſimilar caſes, you will take care 
do guard againſt any miſapprehenſion of your judgment in fu- 
ture editions of your incomparable book. That openneſs to 
[IF conviction, and that conſequent diſpoſition to correct miſtakes, 
ken which you have diſcovered, does you more honour, in + moral Y 
len. view, than all your intellectual abilities, great as they are ; in 
cy WPF afnuch as integrity and ingenuity of heart deſerve, and will re- 
Wor- Z cerve from thoſe whoſe good opinion is worth regarding, much 
our more applauſe than the acuteſt diſcernment, or the profoundeſt 
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-pre- ¶ and molt accurate judgment. I am, 
a as : 
de. 
ught Wh 1 


1 A., 


oy 8 with great eſteem, 

b any : MES. 
eciſch | 
her, in 
ell as 


your obedient humble ſervant, 
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the nu. F. F. 
S upon | 
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SIR, 


"oP O U have a diſpoſition, 1 am perſuaded, too ingenuous 
and liberal, to be offended at a candid, though tree dif. 
- cuſſion of your ſentiments : I ſhall make no apology, therefore, 
for laying before you my remarks on ſome other paſſages, as 
Have already done on one particular point, in your juſtly-ad. 
mired Commentaries on the laws of England. 


WuEx Dr. Prieſtley obferved in his Renee, p. 28. that you 
qouted with approbation * the ſtatute of William the Third, a. 
gainſt © perſons educated in the Chriſtian religion, or profel 
« ſing the fame, who ſhall by writing, printing, teaching, or 
< adviſed ſpeaking, deny any one of the perſons in the Holy 
« Trinity to be God, or maintain that there are more gods 
e than one:“ by which ſtatute they are made liable to the pains 
and penalties inflicted by the ſame ſtatute on apoſtacy; that is, 
« for the firſt offence, they are rendered incapable of holding a. 
* ny office or place of truſt; and for the ſecond, are pended 
“ incapable of bringing any action, being guardian, executor, 
_ © legatee, or purchaſer of lands; and are to ſuffer three yems 
« impriſonment without bailf:“ I ſay, when Dr. Prieſtley © 
marked, that you cited this ſevere ſtatute with approbation, 
you diſclaimed the imputation in your Reply; and alledgec, 
that you * barely recited the ſtatute, without either approving 


2" 0 . it.“ It will ſurely then, be proper to omit 
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* Comment. vol. iv. p. 50. 
+ The Emperor Marcian, in an edi 0 the Futpcbiat and Appollina. 


riſts, rendered them incapable of diſpoſing of their eſtates, of making a will, or 
of inheriting any thing by the will of others, or by deed of gift, Concil. len.? 

P. 678. edit. Hard. Some of the clauſes in the act of parliament ſeem to hare 
been copied from this worthy original, . 


4 Reply, P. 38. 
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LETTER n. 17 


theſe words in your Commentaries, which you will find a little 


before your citation of this ſtatute. © Every thing is now as 


Co it 


Comment. P- 49, This paſſage is altered in the new edition in the follow- 
ing manner: Every thing i is now as it ſhould be with reſpect to the ſpiritual cogni- 


« zance, and ſpiritual puniſhment of hereſ+ ; unleſs perhaps that the crime ought to 


« be more ſtrictly defined, and no proſecution permitted, even in the eccleſiaſti- 
« cal courts, till the tenet; in queſtion are by proper authority previouſly de- 
« clared to be heretical. 


« ſupport of the national religion, that the officers of the church ſhould have 


power to cenſure heretics ; yet not #5 harraſs them with temporal penalties, much 
If the worthy author means, that the 


« leſs to exterminate or deſtroy them.“ 
cenſures of the church are not to extend to the infliction of any temporal penal- 
ties on hereticks, as I muſt ſuppoſe he does, this is an amendment of very great 


importance; tacitly condemning a power of excommunication accompanied with 


any ſuch penalties, eſpecially when, as in the church of England, that cen- 


ſure deprives men of all the privileges of ſociety ; of ſuing an action, being wit- 
neſſes, making a will, receiving a legacy, and, after a certain time, renders 
them liable to impriſonment ; and confining it, as it ought to be confined, to a 
mere excluſion from chriſtian ee, which affects the : perſon ſo cenſured 


in none of his civil rights. 


But if the author intends, which 1 can hardly: allow myſelf to ſurmize, that 
the cenſures of the church may include temporal penalties, though not in ſuch 


a degree as to harraſt the heretick: then all the arguments which I have urged 


againſt the infliction of any kind or degree of temporal * in ſuch caſes, 
will be {till applicable to the patſage as it is now amended. 


«The ſpiritual cognizance and ſpiritual puniſhment of hereſy 5 Should ex vi 


termini, exclude all 3 penalty; but whether in our eccleſiaſtical conſti- 
tution “ all things are as they ſhould be” in this reſpect, I think, with ſubmiſ- 
don to the learned gentleman, deſerves to be reconlidered. The act for the re- 


peal of the writ de hæretico comburendo, 29 C. II. c. 9. ſect. 2. expreſsly pro- 


vides, that the judges of the eccleſiaſtical courts {hall have a power to puniſh 


I hereſy by excommunication, (which, as we have ſeen, includes very harraſing , 
temporal penalties) by deprivation, degradation, and other eccleſiaſtical cen- 
þ ſures, only not extending to death: which is the ſole exception. When the 

learned Commentator therefore grants that hereticks . are not to be harraſſed 
with temporal penalties, much leſs to be exterminated or deſtroyed, he 

ſeems virtually to deny, what he had juſt before too incautiouſly affirmed, that 
all things are now as they ſhould be,” 
Lance and ſpiritual puniſhment of hereſy.” 


However, on the whole, I am inclined to think, by the n PR 1 


* with reſpect to the 1 8 cogni- 


reticks 


Under theſe reſtrictions, it ſeems neceſſary for the 
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18 AFTER 

« jt ſhould be, ankt perhaps that hereſy ought to be more the 
«+ ſtrictly defined,” H. This, your readers will be apt to think lod 
amounts to an approbation of all that follows; and particularly WW aſtic 
of the act here referred to, which is preſently after quoted az eith 


nov in force; and therefore, as one of the things which, you aut! 
fay, are as 7 ſhould ; _ _ of EE 


e 
preſ 


Tat r. Sir, it is much to be deſired, that you would re- here 


view this whole paragraph with attention. The only objection IM 
which you make to the intolerant and perſecuting laws now in 1 
force againſt hereſy is, that hereſy is not defined in them with 5 cleai 
ſufficient preciſion;“ and, you think, © no proſecution ſhould I diſci 
«© be permitted, even in the eccleſiaſtical courts, till the tenets ö Maſt 
c in queſtion are, by proper authority, previoully declared to in Of 
6 'be heretical. And provided this be done, 0e — 5 Sg is t in de 
5 then,” you fay, 18 as it — be.“ e . | win! 


matte 
So that, in your opinion, it is fit, that hereſy ſhould be pu- E „ th 


niſhed with temporal penalties; only care mould be taken, that . 
what is hereſy, be firſt ſettled by proper authority*. But here tn l - 
Rok „ | 1 _ ſpe 


reticks are not to be harraſſed with temporal anale; he 88404 to declare ns ar. 


againſt the uſe of any temporal penalties in caſes of hereſy. And I only with I eftar 
that he had expreſſed his meaning ſo preciſely, as to exclude all poſſibility of the * 
ſevereſt critic's putting a leſs favourable conſtruction upon his words; and that 
before he had declared his approbation of the preſent ſtate of our cock Gatici 1 
conſtitution, in regard to what he calls the ſpiritual cognizance and ſpiritual 2 Chr 
- puniſhment of hereſy, he had well conſidered to what that approbation : a- und do! 
mounts: whether it does not imply more than any one, who is an enemy to bed and d 
harraſſing hereticks with temporal penalties, will undertake to defend. I ſub- ef brothe 
mit it therefore to the conſideration of the learned gentleman himſelf, whether ber thei 
it is not neceſſary to make ſome further alteration in this paragraph, in juſtice i n ſimple 
to the liberality of his own ſentiments, and to prevent his authority being pro- ſented : [ 
duced in ſupport of a power veſted in eccleſiaſtical governors, of cenſuring and WO acknc 
puniſhing hereticks in a manner which he ſeems to diſapprove. =_ or r. 


he ſacr 
* The nature of hereſy, in the ſcripture ſenſe of the word I think, hath been 3 
very much miſtaken, The hereticks, whom, in the New Teſtament, we are di Serbe 
| ; 1 Odes And 

rected to avoid, were not the humble, modeſt, and peaceable, though errone- WF © 

| e Og 12 OM 1 Fr 


rr 19 
the queſtion occurs, What is proper authority? and where is it 
| lodged? I ſuppoſe, Sir, you will place it either with the eccleſi- 
aſtical governors, or with the legiſlature. But in the hands of 
; either, it will certainly amount to nothing more than human 
ö authority, the authority of fallible men; which, I apprehend, 


— -=y FY 


e. hereſy, and marking out their reſpective boundaries. 

n 

in Ir the eripture is to determine for us, the point; think, is 
th clearly decided. bur bleſſed Saviour hath commanded his 
ld 1 diſciples not to 15 * 4 Called maſters; for,” ſaith he,“ one is your 
ets a Matter, even Chriſt, and all ye are brethrent; , and this he ſaid _ 
to in oppoſition to the authority which the Jew: Hh rabbies aſſumed, 
15 1] in deciding queſtions of their law. And the apoſtles, who cer- 


ere WE the final deciſion to every man's own private judgment: We 
ſpeak as unto wife men; judge ye what we fay}j.” The Bere- 


| that 
altical 
ritual 
ion a- 
my to 
I ſubs 


* Chriſtians, who athered to the authority of Chriſt, and defired: to bas 


of brother ly affection and Chriſtian communion, and by aſſuming an authority 


hether . their fellow Chriſtians. Hereſy, in the ſenſe of ſcripture, doth not conſiſt 
juſtice n ſimple error; nor were thoſe hereticks, who were anathematized and perſe- 
g pro ſeuted : but ty thoſe who anathematized and perſecuted others, refuſing 


and WF 
ny or real miſtakes. Whoſoever carefully and conſcientiouſly conſults 


3 le facred oracles, with a deſire of knowing and doing the will of Chriſt, 
C 


are di- 


Ennot be an heretick in the ſeripture- meaning of the expreſſion. See Hallet's s 


* and Diſcourſes, vol. 3. diſc. ix. throughout, eſpecially p. 350. 
errone: 3 | + Match, rin. 8, 1. | 
1 2 Cor. i i. 3 . I Cor, 1 $ Ads XVii, If. 


ous 


q upon examination, will be found to be no authority at all in the 
| preſent caſe, that is, in defining what is true faith, and what is 


tainly, if any perſons, might have pretenged to authori ity in 
matters of faith, declared, “ that they had no dominion over 

pu- the faith” of El any ; but were © only helpers of their 

hat joy.“ They appealed to reaſon and conſcience, and referred 


3 ans are commended for“ ſearching . ſcriptures” of the Old 
EU ſeftzament daily, to fee, „ whether the thi ings * which the a- 
I | poſtles declared to them“ « were lv” As 5 they eren And it 

4 | | is | 


Band do his will; but the proud, pragmatical, turbulent party-men, who diſturb= 
bed and divided the church by their impoſitions, and innovations in the terms 


acknowledge them for true Chriſtians, on account of their ſuppoſ- 5 
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8 LETTER, u. 
is the duty of every Chriſtian to endeavour, for himſelf, to un- 


derſtand the ſacred oracles, as well as he is able, in the uſe of all B 
the means and helps which divine providence puts in his power]. | fan 
. | | „„ „„ : | ours 
IN DE ED, every man's private perſuaſion or belief, muſt be ar t 
founded upon evidence propoſed to his own mind; and he can- iel 
not but believe, according as things appear to HIMSELF, not to Þ fequi 
others ; ; to his own underſtanding, not to that of any Other E by 0 
man. Conviction is always produced by the light which i; ing, 
ſtruck into the mind; and never r by compulſion, or the force of | bath 
| human authority}. man 
uy 
Bur not i 
: oe Cu ons . but i 
I Human helps and aſſiſtances, while they are only employed to open and in- Fin thi 
form the underſtanding, are very deſireable and uſeful, But human authori. E E never 
ty, ſitting in judgment on points of faith, and deciding caſes of hereſy, and 
controuling, without enlightening, our underſtandings, is a very different [iu 


| thing. There is, ſurely, ſufficient room for our receiving inſtruction and aft. tr *Y 
ance in matters of religion, without being deprived of our right of judging, in Tis rig! 
the laſt reſort, for ourſelves, And that we muſt do in oppoſition to all human N Light 

authority, in whatſoever hands it be lodged, and with whatſoever venerable 

titles it comes recommended ; or elſe we violate our allegiance to d Cr, the 
only e and king in his church. | 


follov 
profel 
feſs, 
went 
| divine 


| [obey 1 


26 Ifi it be urged, that we beljeve many things upon human 3 1 aint t 
in caſe by authority we mean teſtimony. But there is a manifeſt difference be. 
tween human teſtimony, as to matters of fact: and human authority, as to mat: 
ters ot opinion, and principles of truth. The former may be, and often is, a 
rational ground of belief; the latter is believing upon no evidence, and isa re. 


nunciation of reaſon. The authority or teſtimony of the apoſtles, and fil 80 
teachers of Chriſtianity, was accompanied with divine credentials; and this Wi 9), to 
rendered it a ſufficient foundation for the belief, both of the facts and doctrines then t. 

they revealed. And, indeed, human teſtimony, under the influence of inſpira- Wi dy wa 

tion, and ſupported by miraculous interpoſition, is alauays a juſt ground of our | (er th, 

belief of religious truth, as well as facts; but the authoritative decrees and u- 

junctions of fallible, uninſpired men, never. The former claim an abfolute te. 

gard, as being a proof and evidence of a divine miſſion; the latter are no ev 1 8 

_ of religious truth, or ground of belief of it all, and therefore deſerve 1 ub 

rd; And it ſeems very ſtrange, that men ſhould preſume to exact of u . 2 pre 


x God himſelf does not ; the belief and proteſh jon of opinions for which vt * in d 


tan perceive no ſort of evidence. 


rr nn 21 


Bur it may be alledged, perhaps, that other men's under- 

ſandings are better, and more penetrating and judicious than 
f ours; or, that great numbers, eſpecially of perſons venerable 
de © {or their age, as well as for their piety and learning, are more 
likely to be in the right, than a few individuals; and that, con- 
89 ſequently, it will be /afer to be guided by their judgments than 


3 
of bath given him to diſtinguiſh truth from error: and as every 


man is accountable only for the uſe of his own underſtanding, 
not for that of other men's; conſequently, his ſafety conſiſts, 


6 not in giving up his own to the direction and controul of others, 


but! in uſing it himſelf to the beſt advantage. And ſhould he, 


3 in the careful and conſcientious uſe of it, err; that error will 
Or- 
and 
erent 


uman 
erable 


t, the 
5 | profeſs what is contrary to his conviction. Jo embrace, « or pro- 


mit it, 
ce be · 
o at- 
1 is, 3 
is a re. 
ad firlt 
1d this 
octrines 
inſpire 
J of our 
and in- 
lute re. 
no ev. 
erve 10 
ct of V5 
Chich vt 


obey man than God. 
80 that for any man, or body of men, — ether deny or 110 


y, to aſſume an authority, firſt, to define what is hereſy, and 
then to condemn and puniſh it by temporal penalties, f is the rea- 


= them true believers or good men,* But not to inſiſt upon 


3 
Winer Prejudicial to, and even ſubverſive of, true religion, where it does not 


rational 


| | by our on. To this I reply : That a man's own underſtand- 
ing, be it more or leſs judicious, is the only faculty which God 


never be imputed to him as a crime: Whereas, if he follows the 
| judgment of other men, though ever ſo wile and learned, con- 


all. vary to his own ſenſe of things; he may perchance profe fs what 
a in is 1ig/t; but he does what is wrozo, and is highly criminal in the 


ght of God. For, the profeſſing of any doctrine ſhould always 
follow conviction of the truth of it; at leaſt, a man muſt never 


feſs, any point which he does not believe to be true, in compli- 
ment to human authority, is exalting human into the place of 
divine authority; and a in one word, That it is better to 


* way to make men hypocrites ; while it can, in no caſe, en- 


00 15 ER this: 


* Submitting to the deailions of human authority in in matters of faith, is BAY 


8 | 
3 e in downright hypocriſy. For, as, on the c one hand, oh the exerciſe of our 
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this: what I would principally obſerve to you, Airs who are by 


profeſſion a nada „ 


Tu AT hereſy not being ſufliciently defined by our laws, ieems 
to be no ſmall ſecurity, in connection with the lenity of the 


times, that thoſe laws will not be executed; on account of the 
diſſiculty of deſining what is hereſy; and, perhaps, of finding 1 


jury, or even any eccleſiaſtical judges, that will be forward in 


defining it, where the law hath left it doubtful and undeſined 
What, "therefore, you, Sir, imagine a defect in the 1a W, Which 
ought to be ſupplied, appears to me to be a circumſtance very 
favourable to the ſecure enjoyment of the rights of conſcience; 


and, I hope, criminal proſecutions for opinion, either in civil 


b eccleſiaſtical courts, will never be rendered. more ealy and feaf. 
: ble, than they are at preſent. | 


TE next enquiry, on ſappoſition hereſy is ; cognizabl and 


puniſhable by human authority (as you ſeem to think) r natur = 


is: What that puniſhment {hall be? 


You tell us, that under het S (oamely, chat 


hereſy ſhould be more ſtrictly defined ; and no proſecution per 
mitted, till the hereſy i 1s by proper authority aicertained) © 


« ſeems neceſlary, for the ſupport of the national religion, tha 
the officers of the church thould have power to centure here. 
ce. ticks, but not to exterminate or deſtroy them.“ In this af 


ſertion 1 18 it not Plain ſuppoſed, that the cenſures of the church 


are 


rational faculties i in ſearching after truth, ve are not - only likely to arrive at i, 


but to improve in the love of it, in candor, docility, and openneſs to convid 
on; and are diſpoſed to ſubmit to its influence: ſo, on the contrary, in proper 


tion as aue reſign ourſelves to the conduct of human authority, truth loſes it charm) 


and its influence over us; and we become blind to its cleareſt evidences, and 
bri ghteſt characters, and are thus prepared to be led into the moſt abſurd ſuper 
ſtitions, and vileſt corruptions of religion. And this is the caſe among all par 
ties, in the degree in which they give up the free exerciſe of their underſtans 
ings, and take human authority for their guide. 7 5 


+ Comment. yol. iv, | P. 49+ 


3 1 


nation 
Chriſ 
which 
but 01 
Fin the 
and te 
ing, be 
Eniſhm 
other 
to proc 
Prgnte. 


LETTER l., . 


| are to be attended with temporal penalties ? only not ſo as to 
| exterminate or deſtroy the heretick. In the name of humanity, 
© Sir, is this the only exception to the extent and effect of the 


by 


Ms church' s cenſures, that they ſhall not reach to utter extermina- 
the | © nation ? Are all other pains and penalties proper, in whatſoever 
che degree they are inflicted, which affect only a man's liberty or 
1 Irre provided he is not deſtroyed thereby? If this be your 


meaning, (and, I think, you ſhould have left no pee for ſuſ- 
picion that it is your meaning, if it is not) what more ample ſcope 
| could any perſecutor deſire for his wanton cruelty, than you al- 

low; unleſs, like another Bonner, he thirſted fr human blood? 
q Excuſe me; Sir, the warmth of my expreſſion. This ſentence 
0 of yours muſt, ſurely, have dropped from you inadvertently; 'E 
foal and can never ferioully be enced: to mean, what it ſeems to 


* 


To examine the point more thoroughly : Is the infliction of 
33 penalties upon heretics, really neceſſary to the ſupport 
of a national eſtabliſhment ? If ſo, how comes it to paſs, that a 
national eſtabliſhment is in its nature ſo oppoſite to the genius of 
Chriſtianity, of that kingdom which is not of this world, and 
which conſiſts not in any thing this world can beſtow or ſec cure; 
but only in righteouſneſs, truth, and peace? Religion is ſeated 
in the heart of man, and converſant with the inward principles 
land temper of the mind; and it cannot therefore, properly ſpeak- 
ing, be eſtabliſhed by haman laws, or enforced by temporal pu- 
Enilhments. There is nothing in a fine, or a dungeon, or in any 
qother penalty which the magiſtrate can inflict, that is calculated 
to produce conviction. Truth can only be ſupported and pro- 


ned. 
hich 
very 
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ve at it, 


convidi Ae by reaſon and argument; in conjunction with that mild 
yr. and perſuaſive inſinuation, and that openneſs and candor, and 
e Ppparent benevolence in its advocates, which are ſuited to invite 
A h nen's attention, and diſpoſe them to examination. No civil pu- 
; all pat bihhments are adapted to enlighten the underſtanding, or to. 
delta Eonciliate the affections. And therefore the“ weapons” which 
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the miniſters of religion (or, in your ſtile, © the officers of the 
« church”) are directed to uſe “ are not carnalf,” but ſpi. 
A . 
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Fo R my own part, I believe, it would have fared much het. 
ter with the intereſt of true religion, if it had been left to make 
its way by the force of its own native excellence, and evidence 

only; than it hath done ſince it hath been incorporated with 
civil conſtitutions, and eſtabliſhed by human laws. For, even « © 
temporal emoluments, (leaving penalties out of the queſtion) an. WW « go 
nexed to the profeſſion of any form of religion, in fuch degree Wi © vil 
as to excite men's avarice and ambition, and ditpoſe them to © 
mean an unworthy, not to ſay wicked compliances to obtain or 3 

ſecure them; have done, I apprehend, infinite miſchief to the WM « tie 

religious and moral characters of multitudes in all ages and coun- BP « liy 
tries. . 
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+ The ingenious author of the Free Enquiry into the nature and origin of W was 
evil, gives ns a very ſtrong picture in a different point of view, of the bad ef. Jef 
fe&s of religious eſtabliſhments ; namely, of the ill influence which they have, F hin 
both on the purity of religion and the libertics of mankind, ** The moment,” 
faith he, anyreligion becomes national, or eſtabliſhed, its purity mult cer. 
4 tainly be loſt, becauſe it is then impoſlible to keep it unconnected with men? 
« intereſts; and if connected, it muſt inevitably be perverted by them, p. 22;, 
edit. 4, Again, that very order of men, who are maintained to ſupport is 2 
«intereſts, will ſacrifice them to their own,” p. 225, 226. By degrees xnava Wi p 
« will join them, fools believe them, and cowards be afraid of them ; and Nays 
« having gained ſo conſiderable a part of the world to their intereſts, they WF 
«© will erect an independent dominion among themſelves dangerous to the liber- 
« ties of mankind ; and repreſenting all thoſe who oppoſe their tyranny, 4 WW 3 
« God's enemies, teach it to be meritorious in his ſight to perſecute them in nce, 
9 | « | | A ; great 8 
„this world, and damn them in another. Hence mult ariſe Hierarchies, In. Leltablif 
r quiſitions, and Popery; for Popery is but the conſummation of that tyran 5 
which every religious ſyſtem in the hands of men is in perpetual purſuit 0; 
and whoſe principles they are all ready to adopt, whenever they are foriv 
% nate enough to meet with its ſucceſs.” Sce p. 223—230. The freedom di 
| theſe (ſentiments having given ſome offence”, as being ſuppoſed to cr 
tain . a reflection upon all national churches, and a perſuaſion to ſchiſm, an 
. eee —— 5 „ diſſention; 
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pi. : Bur when ſuch national eſtabliſhments, beſides the rewards 


ke « diſſention ;” the author makes this apology in the preface to his fourth editi- 


— 
Lad 


1th © man muſt be attended with evils, which therefore ought to be ſubmitted 
ven « to with patience and reſignation ; that many imperfections will adhere to all 
an- © governments and religions in the hands of men ; but that theſe, unleſs they 
„„ riſe to an intolerable degree, will not juſtify our reſiſtance to the one, or or 
D e diſention from the other.” And to make it the more apparent that he is no e- 


n 2 C nemy to eſtabliſhments, he adds, that were no religion to be eſtabliſhed at all, 
it would let in ſuch an inundation of Enthuſiaſm and contradictory abſurdi- 
the ties, as mult in a ſhort time deftroy not only all religion, but all peace and mora- 


un- 4 T lit whatſoever : of which no one can entertain the leaſt doubt, who is not ; 
totally unacquainted both with the nature and hiſtory of mankind.” Though 
Bur the author had before painted, in very lively colours, the ill effects of that con- 


1 nection between religion and men's ſecular intereſts, which ſubſiſts in national 
| eſtabliſhments ; he here repreſents thoſe effects to be or little conſequence, in 


gin of 
bad ef: 
7 have, 
ment,“ 
ult cer. 


which,“ in his opinion, were there no eſtabliſhment, would, in a lhort time, 
| « deftroy not only all religion, but all peaceand morality”, On the contrary, 


| evils have been produced by religious eſtabliſhments, than either have been, or 
are likely, or I think poſſible to be, by the want of them. The groſſeſt enchuſi- 


2 men E aim and abſurdity have often made a part of them, and have been patronized | 
5 } and upheld by thoſe who have been moſt zealous for them, ſometimes by perſe- 
1 b cution and violence, at the expence of every principle of humanity and juſtice, 
A | But ſuppo ing there were no eſtabliſhments, why mult “ all religion be deſtroy- : 
ts, they ed?“ Irather think the free exerciſe of the human underſtanding, without 
e liber. Wi 297 byaſs from intereſt, would tend very much to promote both the purity and 


ann], 4 
them in 


dier l | great Sovereign of the Univerſe, to imagine its exiſtence depends upon human 
a , 


Ecliabliſhments. It is certain, fools will be fools and enthuſiaſts will be enthu- 


tyrant 

Fo of 3 ſaſts . nor will eſtabliſhments prevent their acting agreeably to their real cha- 
e form: Bradt. It recourſe be had to penal laws and to intolerant meaſures, it will aug- 
dom Inent and inflame the diſeaſe; and if the cauſtic is continued till the patient is 


to con eltroyed, ſtill enthuſiaſm and abſurdity will ſpread like an infection; and not 


en : Peing tolerated» will Per naps, 3 in ſome ſhape or other, take poſſeſſion of tlie eſta- 
entiga; | | G bliſhment : 


| which they beſtow On their church-officers are guarded by 
tempor al 


3 on, p. 25. « Thoſe,” faith he, who think thus, totally miſapprehend the 
a tenor of this whole work, which endeavours to prove, that every thing hu- 


- compariſon £7 that © inundation of enthuſiaſm and contradictory abſurdities, Þ 


| I think i it would be eaſy to ſhew from the hiſtory of mankind, that greater 
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þ progreſs of religion. And I have too high an idea of the ſtrength of its evi- 
dence, and the charms of its excellence, and of its intereſt in the protection of the 
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temporal penalties, inflicted on all who cannot follow the lead of 


the public * and public conſcience; 8 are then neither 
better 


bliſhment itſelf; ner under falſe colours <4 by the artifice of their votaries, or 
through the folly of thoſe, who in the wantonneſs of power and weakneſs ot 
intellect, frequently bring in, and impoſe, more extravagant abſurdities, and 
things more deſtructive of true religion, themſelves; than they refuſe to tole- 
rate in others. It had been well, if this conduct dad been Wen ne to 
the church of Rome. | 


Again, why muſt all peace and morality be Aae el 5 if hind | be no re- 


ligious eſtabliſhments? Does the exiſtence of common ſenſe, and a regard to 


the eſſential intereſts of ſociety, wholly depend upon ſuch eſtabliſhments ? Can 


_ magiſtrates do nothing by enacting and executing wholeſome laws, to preſerve 

the public peace and order? Will no wiſe, no good, no public-ſpirited men, 
(not to ſay miniſters of religion) promote the lame e end? ? or will there 
be no ſuch perſons exiſting ? 1 5 


But though the evils of eſtabliſhments : are very great and numerous, as the 
author had repreſented them, yet he ſaith, „the imperfections which adhere to 


« all governments and religions, unleſs they ariſe to an intolerable degree, will 
© not juſtify our reſiſtance to the one, or our d; iſention from the other.” Refiſtance 


or force, I own, ſhould not be employed againſt civil government, except in 
caſes of extreme neceſſity, and when what is tiled government is no longer go- 
vernment, but tyranny : nor indeed ſhould any attempt be made to overturn a 
religious government by force, unleſs its exiſtence is incompatible with the ſafe. 
ty or eſſential rights of others; as indeed it always is, when it will not allow a 
toleration; and in that caſe its deſtruction. in any method ſuited to accomplith 
it, is mere felt Jofence. The Author therefore ſhould have compared with re- 
fiſtance to civil government, not a diſſent from an eſtabliſhment, but an attempt 
to overthrow an eſtabliſhment by force; becauſe, though civil government can- 
not allow or ſuppoſe reſiſtance or force to be uſed againſt itſelf {for that as! 


have ſaid, becomes warrantable only when it ceaſes to be government); yet that 
_ eſtabliſhment which does not always allow a diſſent from itſelf, is a mere eccle. 


ſiaſtical tyranny: for liberty of religious diſſent is a right incident to human na- 

ture; and a right, which the legiſlature of this country hath accordingly re- 

cognized by the Toleration; which, nevertheleſs, this Author hn com. 
7 Pares toan illegal reſiſtance of the civil power. 

He further obſerves, that © from a diſſent can accrue no remedy to the evils 

« of an eltabliſkment,” p. 26, It muſt however be admitted, that it ſerves at 

leaſt to correct the virulence of the diſeaſe, and to retard its progreſs towards an 


intire ſtate of cor ruption, or tyranny z to which, | accor 8 to his own account, 
| | it 
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better nor ert than notorious violations of the laws of Chriſt 
and of his royal prerogative ? they are deſtructive of the very de- 


invaſion of the common rights of humanity. 


B UT perhaps you + will ſay, I am leading you into © a theo- 


3 ritans and Diſſenters have had no inconſiderable ſhare, eſpecially at certain pe- 
E riods, in ſtopping the progrels of eccleſiaſtical corruption, and keeping down 


3 And this, I hope he will admit to be no contemptible ſervice. 


In conſequence of ſome things I have advanced, it will perhaps be aſked, 
J whether Iaim at ſubverting all edlefialtica] eſtabliſhments ? The reader may be 
aſſured, I am not ſo viſionary as co aim at an object, which is wholly out of 
© fight, and not at all to be expected. But I am perſuaded, that ſuch eſtabliſh- 


3 ſpecious arguments may be adduced to prove their expedience, or at leaſt that 


j concerning eſtabliſhments, that they are not ſtrictly vindicable on principles of 
4 liberty, we ſhall eaſily perceive,that an eſtablihment without a toleration is de- 


is the 5 ſacred part of the conſtitution; that being the aſſertion of religious 
an invaſion or infringement of it. And ſhould any of thoſe who acquieſce in 


| can ſee no worſe conſequence likely to ariſe, than that they would be made more 
| realous for reducing them to as near a conformity as poſſible, with chriſtian 
| liberty and chriſtian ſimplicity : whereas high notions of the authority of eccle- 
| ſaſtical governors, or of the civil magiſtrate, i in matters of religion, are apt 
to teach that patient reſignationꝰ of private conduct to public judgment, 
| which, though this ingenious author ſeems to think it very commendable, I 
: am glad i it is not my taſk to defend. ©. 


* See Reply to Dr, Piefly p. 38. 


ſign of his religion, which is of no value if the profeſſion and prac- 
tice of 1t be not a free and reaſonable ſervice: and are an open 


gal controverſy x. re I fhall only refer it, ther efore, to your far- 
ther 


it naturally tends. From a ſlight attention to the hiſtory of the church of | 
E England from the time of the reformation, we may eaſily colle&, that the Pu- 


that exorbitant power, which the Hierarchy otherwiſe might, and certainly x 
E would, if the author's account of its tendency be juſt, have long ſince attained, 1 


| ments are not vindicable de jure, or per fetly compatible with the right every. 
man hath of judging and acting for himſelf in matters of religion ; whatever 


mey are, as this Author ſuppoſes, neceſſary evils. And if this be our opinion 


I teſtible; and that in an eſtabliſhment with a toleration, it is the toleration which | 
| liberty which is a natural right, whereas an eſtabliſhment is always, more or leſs 


religious eſtabliſhments, happen to embrace ſuch ſentiments concerning them, I 
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feeble one of human authority, fenced as much as you pleaſe, i 


berty to propagate what ſentiments he pleaſes ? It is my opinion, 


that this is the only method in which ſhe can be effectually ſup 


28 | L E T T * R II. 
ther conſideration, whether the lat cannot ſupport the hh 4 
in all her rights and immunities, unleſs ſhe is inveſted likewiſe . l : 
with the unwarrantable and dangerous power of puniſhing thoſe e we 
who call in queſtion, or diſſent from her eſtabliſhed formularic; WF « KY 
of doctrine or worſhip. 1 00 
Ix you only mean, indeed, by the cenſures of the church = 
; his refuling communion to thoſe who differ from her in article F mere 
of faith which ſhe thinks important, without allowing her to in- the þ 
force thoſe cenſures by any temporal penalties; I acknowledge, | impoſ 
have then miſunderſtood you. But I appeal to yourſelf, Sir, up- inwar 
on further reflection, whether that miſtake, if it be one, is not from 
owing to your aſſigning no other limitation to the effects of thoſe WW (cont 
cenſures, than that they ſhould not extend to © utter extermi- h wit 
. nation and deſtruction. allow 
7 aim a 
7 1 FREELY confeſs, Iam fo far from thinking, that any ſuppo 
55 church hath a right to uſe temporal penalties to bring perſons to interp 
her own terms of communion, that, I apprehend, ſhe is in. {W« nat 


veſted with no authority to make any terms of commu. „ me: 
nion at all, which Chriſt hath not made; and thoſe which he 
| hath made, are only to be enforced by ſpiritual ſanctions; by 
his own authority as head of the church, by the dread of . dil 


pleaſure, and by the hope of his favour. And a national church 
I apprehend, will ſtand much firmer upon this noble and exten- 
five foundation of reaſon and ſcripture, than on the narrow and 
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with all Ge terrors of pains and b 
Pennarsit will be aſked, Are we to leave every man at li 
I profeſs, that truth is ſo far from ſuffering by free examination, 


ported and propagated. But, with this idea I am not ſo happj 
as to be able to reconcile the following ſentiment : *I would 
„ not,” you lay, . underſtood to derogate from the ju 

"40-06: « right 
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« rights of the national huh, or to encourage a looſe latitude 
of propagating any crude undigelted ſentiments in religious 
matters: of propagating, I fay ; for the bare entertaining 
WE © them, without an endeavour to reuſe them, ſcems hardly 

1 cognizable by any human * 


29 


„ uar indeed i is very true, if by bare entertaining you mean 


s W merely believing; and a good reaſon there is for it, becauſe 


- WE the heart of mau is inſer utable; becauſe there it a natural 


1 impoſſ bility for any human authority to interfere With the 


B 


© inward ſentiments of the mind, while they are concealed 


from outward obſervation. © But if by entertaining you intend 


* L begtr ary to the- uſual ſenſe of the word, and not very conſiſtent- 


m. hy with your approving of our preſent laws againſt hereſy) to 
þ allow. the profeſſion of ſuch ſentiments, provided men do not 


aim at diffuſing them; yet the moment reaſons are offered to 
ny | fpport or recommend that profeſſion, human authority may 
to Iinter poſe, it ſeems; becauſe it is, © one of the Juſt rights of the 


in.. . church, from which,” you ſay, „you will by no 


mu- means derogate,” to prevent 4 the propagation of any crude 
he * « undigelled ſentiments in religious matters :*” that is in reality, 


by * to this it amounts) any ſentiments different. from thoſe by 


dil. law eſtabliſhed ; every eſtabliſhment ſappoling thoſe ſentiments 

urch 00 be crude and undigeſted, which are contrary to its own prin- 
J | ciples and practices. A maxim, Which will vindicate the exer- 

| ciſe of human authority in ſupport of every eſtabliſhment that 


lever was, or will be: Mohammediſm at Conſtantinople, Popery 
lat Rome, e in England, Preſbyterianiſm at Geneva, or 
in Scotland! For all the adherents to theſe ſeveral perſuaſions 


nion, Eundigeſted ſentiments in religious matters. Indeed, this principle, 
ation, purſued i into its genuine conſequences, would have precluded the 
7 ſup reformation from Popery, and would even have ſtifled in its 
happy birth vur holy religion itſelf. If the propagation of truth, or of 
would {Wuppoſed truth, in matters purely religious, is to be reſtrained 
he jul by human i (whether you call it civil or eccleſiaſtical, 


ö ye ns * Comment. vol. iv. P-. 49. 


. 
I 


(think, thoſe who differ from them entertain, at leaſt, crude and 


* 
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is the ſame at laſt; for they are both alike exerciſed by fallible 

men): in that caſe, the ſucceſs of true religion in the world, de. 
pends wholly on the power of the magiſtrate, or on the majority; 
either of which may be as ö at leaſt to be on ne ſide of er- 

ror as of truth. 


bt 
1 
- 8 


FR O N i this idea, that the ſuppreſſion of hereſy, or the prevent 
ing the propagation of i it, by temporal penalties, is neceſſary to 


the eſtahliſiment of truth, or of a church, have been derived al i no 
thoſe execrable and outrageous perſecutions, which have dif- 6 ade 
: graced not only our religion, but human nature itſelf. For C null 
there is a gradation, in this caſe, as natural as it is common; F has 
the ſame principle which induces men, at firſt, to employ what MW * 
are called moderate penalties, in order to compaſs ſo good an pec 
end as the ſuppreſſion of error, leading them (in caſe that end vide 
cannot otherwiſe be accompliſhed, that end which they think 1»? We err. 
be accompliſhed : the very ſame principle, I ſay, leading them) I : - 
to the meaſures ſtill more and more ſevere and intolerant, till by . 0 
degrees they are reconciled to the moſt inhuman perſecutions, Re b, 
and bloody maſſacres. And in caſe they do not proceed to ſuch 3 
lengths, to what ſhall we aſcribe it? to their Principle? or to a 
their humanity pleaging againſt principle? 5 
I am far, Sir, from inſinuating, that you hold all the conſe ne 
quences which flow from the maxim you ſeem to entertain, 18 b 
namely, that temporal penalties may be employed in promoting ad 
truth and ſuppreſſing error: it is ſufficient for me to obſerve, ra, 
that all thoſe poſitions muſt be Krone, from which ſuche con. derer 
ſequences naturally follow. — —1 am, Sir, Oc. 5 170 
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SIR, 


HOUGH the raking in my laſt letter, may be applied 
T to the caſe of apoſtacy, as well as hereſy ; the caſe of re- 


nouncing Chriſtianity, or proſeſſing Deiſm; yet as you have 
advanced ſome particular arguments for inflicting human pu- 


niſhment-upon infidels, I thall take the liberty to give what you 


have offered a diſtin conſideration ; becauſe, I apprehend, it 


would be diſhonourable to the Christian religion to be even ſuſ- 
pected to owe its preſervation, not to its own excellence and e- 
vidence, and the ſpecial protection of Providence, but to the 
terror of penal laws, and the [word of the civil magiſtrate. 


1 


"Riv ING premiſed, that © the los of lite is 2 heavier penalty 
« than the crime of apoſtacy deſerves; 


bout the cloſe of the laſt century, the civil liberties to which 


« we were then reſtored, being uſed as a cloak of maliciouſneſs, 
« and the moſt horrid doctrines, ſubverſive of all religion being 
publicly avowed both in diſcourſe and writings, it was found 
| © neceſſary again” (the puniſhment of death for this crime be- 
ing become obſolete) © for the civil power to interpoſe, by not 
Ko admitting theſe miſcreants” (explained 1 in the margin by me/- 
| croyantz, the French word uſed in our antient laws for unbe- 
; | levers) ce to the privileges of ſociety, who maintained ſuch prin- 
ciples as deſtroyed all moral obligation.“ 


the holy ſcriptures to be of divine authority, he ſhall for the 


place of truſt; and, for the ſecond, be rendered incapable of 
W2 85 bringing 
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vou remark that * a- 


To this end, you 
ſay, „ it was enacted by a ſtatute 9 and 10 Will. III. c. 32. that 


if any perſon educated in, or having made profeſſion of, the 
chriſtian religion, ſhall, by writing, printing, teaching, or 
adviſed ſpeaking, deny the Chriſtian religion to be true, or 


firſt offence, be rendered incapable to hold any office or 
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& bringing any action, being guardian, executor, legatee, or 
“ purchaſer of lands and ſhall ſuffer three years impriſon ment 
c without bail :” the ſame penalties, which have been already 


mentioned, as by this very ſtatute inflicted on Arianiſm.— And 
you had juſt before obſerved, that * all affronts to Chriſtianity, 


« or endeavours to depreciate its ellicacy, are ; Mighty deſcrving 
«of human puniſhment#®. 7 


I nave already ſhewn, that principles or Kuiiment relating 


to religion are not puniſhable by penal laws. The inffiction of 
ſuch puniſhment, even when they are profeſſed, is cut of the 
magiſtrate's province; as, when they are concealed, it is out cf 
his power; for human laws have nothing to do with mere 
principles, but only with thoſe overt acts arifing from them, 
which are contr wy to the peace and d good order of . 


Bur 


* Comment. vol. iv. b. 44. "In che 1 new elition this paſſage i is that's altered: 


« All affronts to Chriſtianity, or endeavours to depreciate its ef bier, in thole 
who have once profeſſed it, are highly deſerving of cenſure.” If by cee 
the author means blame, as I think he mult when he oppoſes it to human Pt 
niſhnent ; this is a very materia! amendment ; which affords ground to fuy- 


_ Poſe, he would have given a different turn to the tmmedia. ey ſablequent worcs, : 


if he had conſidered them with due attention: « But yet,” faith he, * the lu 
5 of life is a heavier penalty than the oifenze, taken in a civil light deferves,” 
An obſervation, which implies, I chink,  nothwithllandiug the preceding cor- 
ceſſion, that human puniſhment may be inflicted, though it ought not to be capt 
tal. And therefore I apprehend, that upon further reflection the worthy Com- 
e will alter theſe words, fox the ſame reaſon that he altered tlie former; 
for J cannot ſuppoſe, ſo candid and reſpectable a writer, will retain any phraſe 


of ology: Which. e y that he will no laser venture to affirm, 


If esd any one ſhould ſuggeſt, that the was . in the e dien in 
Which it ſtands with the ſubſequent clauſe, is deſigned to convey the ſame idea 
with the exploded phraſe, human puniſhment only in a more covert, and there- 
fore leſs oFenſive manner; I think it would be an uncandid and indecent re- 
flection upon a gentleman, who doubtleſs i is incapable of aiming to impoſe up- 
on his readers by ſtudied ambiguity of expreſſion. And therefore, I repeat, that 
I have no doubt this paſſage will, upon another review, be ſo modelled, as to be 
Hahl to uo poſſible miſconſtruction. 
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Bur it will be ſaid, Hath the magiſtrate no concern with 

thoſe principles which © deſtroy the foundation of moral obli- 
gation?“ that is, if Junderſtand you right, which have a ten- 
C dency to introduce immor _ and licentiouſneſs, 


Tittow, he may encourage amongſt all ſects, thole peneral 
principles of religion and morality, on which the happineſs of 

: beiety depends. This he may, and ſhould do, as conſervator of 
che public weal. But with regard to the belief or diſbelief ofs 
I religious principles, or religious {ſyſtems ; af he preſumes to ex- 
ercite bis authority as a judge, in ſuch caſes, with a view of re- 

E ſtraining and puniſhing thoſe who embrace and profeſs what he 
1 diſlikes,” or dillixe and explode what he embraces, on account of 
| the ſuppoſed il tendency of their principles; he goes beyond 
his province, which is confined to thoſe effects of ſuch principles, 
that is, to thoſe actions, which affect the peace and good or- 
der of ſociety ; and every ſtep he takes, he is in danger of 
| trampling on the rights of conſcience, and of invading the pre- 

| rogative of the only arbiter of conſcience, to whom alone men 
are accountable for profeſling or not pr e religious ſenti- 

b ments and principles. 
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b Fo; it the 8 be off Telled of 2 power to 8 and 
puniſh any pr inciples relating to religion becauſe of their ten- 
dency, and he be the judge of that tendency; as he muſt be, 
if he be veſted with authority to puniſh on that account; religi- 
| ous liberty is entirely at an end; or, which is the ſame thing; 1 is 
under the controul, and at the mercy of the magiſtrate, accord- 
ing as he ſhall think the tenets in queſtion affect the foundation of 
| moral obligation, or are favourable or unfavourable to religion 
and morality. But if the line be drawn between mere religious 
principle and the tendency of it, on the one hand; and thoſe o- 
vert acts which affect the public peace and order, on the other; 
and if the latter alone be aſſigned to the Juriſdiction. of the ma- 
|iltrate, as being guardian of the peace of ſocicty in this world, 
and che former, as interferin g only with a future world, be re- 
ap Ds ferred. 


_y 


B „„ 


ferred to a man's own conſcience, and to God, the only ſovereign 


Lord of conſcience ; the boundaries between civil power ang M8 niſh 
liberty, in religious matters, are clearly marked and determined, Wi tefſe 
and the latter will not be wider or narrower, or juſt nothing at C righ 
all according to the magiſtrates opinion of the good a or bad ten. j evil 
dency of Principles, | | wha 
| ſons 


Ax it be objected, that when the ketones of principles is un- who 
favourable to the peace and good order of ſociety, as it may be, fary 
it is the magiſtrates duty then, and for that reaſon, to reſtrain | to op 

them by penal laws: reply, that the tendency of principles, the n 

though it be unfavourable, is not prejudicial to ſociety, till it iſſues religi 

in ſome overt acts againſt the public peace and order ; and when | 12 

it does, then the magiſtrate's authority to puniſh commences; : 


that is, he may puniſh the overt ads, but not the lendency, which | enter 
is not actually hurtful; and, therefore, his penal laws ſhould be 1 
directed againſt overt acts only, which are detrimental to the peace n ol 
and good order of ſociety, let them ſpring from what principles Hs 
they will; and not againſt Principles, or the lenden y of pr h i 85 8 


TAE difinaion between the tendency of bein ie, and the By 
overt acts ariſing from them i Is, and cannot but be, obſerved in „ dea 
many caſes of a civil nature; in order to determine the bounds WW ma 
of the magiſtrate” s power, or at leaſt to limit the exerciſe of it, N ende: 
in ſuch cafes. It would not be difficult to mention cuſtoms j That 
and manners, as well as principles, which have a tendency un- MW tlie 
favourable to ſociety; and which, nevertheleſs, cannot be re- pre 
trained by penal laws, except with the total deſtruction of civil N will 
liberty. And here, the magiſtrate muſt be contented with point. F % Ire. 
Ing his penal laws againſt the evil overt acts reſultin 8 from them. MW « by t 
In the ſame manner he ſhould act in regard to men's profeſſing, 0. fone 
or rejecting, religious principles or ſyitems. Puniſhing a mar Ws trut 
for the tendency of his principles, is nen him before he 4 him 

: guilty, for fear he ſhould be guilty. 5 auc 


Br s1p Es, if the magiſtrate i in one country hath a right to pu: 


= E 6 
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nich thoſe who reject the religion which is there publicly pro 
feſſed, the magiſtrates of all other countries muſt have the ſame 


naht; and for the ſame reaſon, namely, to guard againſt the 
: evil tendency of renouncing a religion, the maintenance of 15 
| which they think of great importance to ſociety. If thoſe per- 
bons who reject Chriſtianity are to be puniſhed in England, thoſe 
.. W. who embrace it are to be puniſhed in Turkey. This is the neceſ— 
e, E conſequence of allowing any penal laws to be enacted, and 
in to operate, in ſupport or ſuppreſſion of any religious fritem ; for 
Ss, | the magiſtrate muſt and will uſe his power — to his own 
1 | religious perſuaſion. 
Ry Ir it be ſaid; that Ponent is not to be inside un the mere 
3 entertaining, but only on the zealous propagating, of the prin- 


on of Chriſtianity. would, on this maxim, be obſtructed, and 


; ] Lanig it the duty of the magiſtrate t to oppoſe it, and puniſh 
"i | thoſe who attempt it. 8 


th | 3 having aſſerted, that“ 60 all Aland to Chriſtianity o or en · 


in deavours to depreciate its efficacy, are highly deſerving of hu - 
1nd: WW man puniſhment,” or puniſhment from the magiſtrate, you 


f if, Ls to prove your poſition by the following obſervation: 
oms | That ce the belief of a future ſtate of rewards and puniſhments, 


un. tlie entertaining juſt ideas of the moral attributes of the Su- 


S5 0 preme Being, and a firm perſuaſion that he ſuperintends, and 
civil vill finally compenſate, every action in human life, (all which 
oint⸗ 4 are clearly revealed in the doctrines, and forcibly inculcated, 
hem. by the precepts of our Saviour Chriſt) theſe are the grand 


fing, foundation of all judicial oaths, which call God to witneſs the 
man truth of thoſe facts which perhaps may be only known to 
he b 0 him and the party atteſting. All moral evidence, therefore, 


0 ened oy irreligion, and overthrown by. inder ths 
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be be. of infidelity ; it ſh»uld be conſidered, that the propagati- 


even precluded, where a different religion already prevails, by 


|< all confidence in human veracity,” you ſay, © muſt be weak- 


' : F 1 F 
=_ * | Comment vol. i iv. 5 43,44. In the late edition it is 1 altered z 56 weak- 


ened 
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Is by infidelity you mean Aiſbelief of OE WR ten it will 1 

be a fair inference from this laſt aſſertion, that there can be no Hes 
human faith, no mutual confidence, no bond of ſociety, and no Wi well 
civil government, in countries which are not Chriſtian. But font 

the fact is otherwiſe; and the reaſon is, becauſe there are ſome ſeſs 

principles of religion and morality prevailing even in Moham- ciple 

medan and heathen countries; and thoſe right principles, tho bath 

| greatly ſhort of a religious ſyſtem, and blended with many er- God 
roneous, abſurd, ſuperſtitious principles; yet, have ſufficient in-. ¶ the; 

. fluence in general on the minds of thoſe who embrace them, to 8 ye 

_ anſwer, tolerably at leaſt, the purpoſes of civil government, and men 

of mutual confidence and commerce. that 

1 N 17, that, ec every one whe att fa Chriſti 7 
anity to Deiſm renounced, together with his former profeſſion, belle 
all thoſe principles of natural religion on which the obligation WF .; FE 
of judicial oaths is founded, (and poſlibly you underſtand infide. 1 

"3 3 | lity i in this extenſive ſenſe, when you ſpeak of its“ overthrow: Db 
3 ing all human confidence”): if, I ſay, he were known to In 
__ have renounced theſe principles, your argument would be /þ /ar Ml whic] 
good, that his oath would deſerve no credit, and he would be by na 
ſubjected to innumerable 1 inconveniences and incapacities, which deal t. 

his being deſtitute of the firm confidence of other men, and be- thoſe 

ing diſcredited 1n his judicial oaths, would naturally and necct- al oat 

ſarily bring upon him: and indeed, ſuch an abſolute infidel as to Nit is o 

TE religion, natural as well as revealed, if proved to be ſo, ſhould Min fon 
not be admitted to take an oath in a court of judicature. But N laws h 

as for inflicting any poſitive puniſhment upon him, merely for re. "Us 

. 1 right principles, or eſpouſing wrong ones, while this does : 
not iſſue in thoſe actions which call for puniſhment; that, I think, bs 8 

for the reaſons already aſſigned, is beyond che province and} ju- BE... 

ricligion of the e _— 

Is peal to ( 

5 5 3 f altered b 

ec "ON by apoſtacy, and ra by total infidelity 2” an alteration whick neſſes, u 

ſuperſedes the remark 1 in x the next paragraph, but leaves all that follows | in its | They he 


full force. - 


— 


7 


ts akat Thave juſt now faid, I have Caged cheſe e 


1 4 
) levers of Chriſtianity to reject the great principles of natural as 

9 well as revealed religion; which, you rightly tell us, are the grand 

. 


foundation of all judicial oaths. But the truth is, many who pro- 
ſels not to believe revelation, may poſſibly believe thoſe prin- 
ciples as firmly as ſome nominal Chriſtians, whoſe depoſitions or 
oath are not ſcrupled in courts of judicature. The belief of a 
God, the moral governor of the world, the ſearcher of hearts, 
the infallible judge, rewarder and pubiſher of human actions, is, 
as you obſerve, the only foundation of a judicial oath ; and if 
men do believe theſe articles, they ſhould not be made liable to 
that puniſhment, which, on your own ſtate of the caſe, is due 
only to thoſe who do not believe them; they ſhould not be pus 
viſhed, I ſay, when they do believe them, merely becauſe they 
believe them upon reaſons independent of their being clearly += 
4 revealed in the doctrines of Chriſt ;” for their believing them | 

is all that 12855 1 00s abs e : e * 


to if 121 DEED, we have a ceremony in admihiſtring a Judicial oath; 5 

Jar which ſuppoſes a belief of the Chriſtian religion. But that is 
by no means a neceſſary, eſſential part of a ſolemn judicial ap- 

| peal to heaven; and can afford, therefore, no plea for puniſhing 

| thoſe who do not believe Chriſtianity, as incapable of a judici- 

al oath, (ſuppoſing that a proper reaſon for puniſhment;) becauſe 


as to WW it is obvious, the end may be anſwered by an appeal to God £5 
oud Win ſome other ſolemn form, without this ceremony; and our 


15 have ſet an a example of i it in che caſe of the Quakers*, . CEE 
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lam obliged to my learned friend Mr. Dodſon for the following accurate 
rewark. The caſe of the Quakers, ſaith he, doth not, I think, reach the 
point: for in the form of affirmation now uſed by them, there is no direct ap- 
peal to God, as there is in that preſcribed by & 8 W. III. c. 34. which was 
altered by 8 Geo. I. c. 6. And in criminal caſes they are not admitted as wit- - FRE 
Wncſſes, unleſs they will be ſworn. The caſe of the Jews is much more applicable. _ 
my have been long ———__ as witneſſes ; and are ſworn upon the Penta- 
| | teuch ; 


be nity to affront Chriſtianity and depreciate i its efficacy,” by re- 
- proaches and calumnies, offenſive to every Chriſtian ; «a differ- | 
ent caſe from ſimply diſbelieving, or modeſtly oppoſing it: Ian. 
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7 T it be 3 n men a ſhall be tullered with i imp. 


fwer, that, provided it be unwarrantable to ſupport the belief 1 

howey 

of Chriſtianity, and to confute its. oppoſers, by penal laws and "his of 
the ſword of the magiſtrate ; its profeſſors ſhould be exceeding 5 
tender how they animadvert, in this way, on the manner in which ſtanit 
the oppoſition to it is made: a thing, comparatively of little con- not pu 
ſequence. For, though calumny and flander, when affecting puniſh 
our fellow-men, are puniſhable by law; for this plain reaſon, 1 en 
becauſe an injury is done, and a damage ſuſtained, and a repz. 5 * 
ration therefore due to the injured party; yet, this reaſon can- on ſoci 
not hold where God and the Redeemer are concerned; who can more t 
ſuſtain no injury from low malice and ſcurrilous e nor this pa 
can any reparation be made to them by temporal penalties; for ko ap 
theſe can work no conviction or repentance in the mind of the . 
offender; and if he continue impenitent and incorrigible, he will ner in \ 
receive his condign punithment in the day of final retribution. ey and 
2 2 een therefore, does not come under the ma · fane ſy 

. Ff is by Ig 
Ri Fs 1 ppoſe 
We e method 5 ww chem is reconplaed by 10 Geo. I. c. 4. 1.18, Me. 
and 13 Geo. II. c. 7. f. 3. And it is very obſervable, that the teſtimony of yi gion 
| perſons of the Gentou religion, upon oath, taken in the manner uſed in their 85 
country, was admitted in the court of Chancery by Lord Hardwicke in the de 
caſe of Omichund and Barker, Feb. 23, 1744; in which caſe he was aſſiſted by uniſh | 
Lee and Willes, Chief Juſtices, and Parker, Chief Baron, and the matter was pu * | | 
9 determined upon very great deliberation. See a large account of the argu- ak 
ments of the Lord Chancellor and Judges, in 2 Equ. - Caf. abr. 399——412, ade « 
In the third book of his invaluable Commentaries, chap. 27. Mr. Juſtice Black 1185 th. 
ſtone cites this caſe from 1 Atkins 21. and ſtates it thus: it hath been held that Fearis 
the depoſition of an heathen, who believer in the Supreme Being, taken by com- DE Cal 
miſſion in the moſt ſolemn manner, according to thecuſtom of his own Country, 4A N 
may be read in eviden See Lord Chief Juſtice Hale's opinion as to the ad. r o 
miſſibility of witneſſes not being Chriſtians, in 2 Hiſt. Pl. Cor. 259, which ua is th pF 
| — and greatly relied « on in the caſe 1 We and Barker. not be 
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giſrate' s cognizance, in this particular . as it implies an of- 
ues . God and Z 2 


# It bath been Arved. har upon the Fate principles which are lad * : 
in this paragraph, no profane ſwearing, blaſphemy, or breach of the Sabbath, 
however flagrant, ought to come under the cognizance of the magiſtrate, But. 
this objection i is grounded, I apprehend, upon a miſtake; namely, that the 
reaſoning in this paſſage is intended as an abſolute proof, that affronting Chri- 
ſtianity is not to be puniſhed; whereas it is ſolely deſigned to ſhew, that it is 
not puniſhable | in this Particular view, as an offence againſt God. Whether it be 
puniſhable 1 in any other, is à point afterwards conſidered. Now it is an obſer- 
vation, and a very juſt one, of biſhop Warburton (Alliance, book I. ch. 4. p. 
33, 34. edit. 4.) that the magiſtrate puniſhes 1 no bad actions, as ſins or offences 
againſt God, but only as crimes injurious to, or having a malignant influence 
on ſociety. Accordingly the crimes mentioned in the objection do not, any 
more than affronting Chriſtianity, come under che magiſtrate's cognizance in 
this particular view: from whence, however, it by no means follows, that theys 
may not come under his cognizance in ſome others. And ] really think, it can 
be no invaſion of any man's right of private judgment, and of the moſt unli- 
mited privilege of propagating his ſentiments concerning religion, in the man- 
ner in which he thinks moſt conducive to that end, if, from a regard to decen- 
ey and the good order. of ſociety, the magiſtrate do prohibit and puniſh pro- 
fane ſwearing, blaſphemy, and breach of the ſabbath, For it is certain, that, 
by theſe practices, no one pretends to prove any ſuppoſed truths, or detect any 
ſuppoſed errors, or advance any ſentiments whatſoever ; whereas, on the con- 
trary, in oppoſing Chriſtianity, an infidel who thinks he is detecting an impoſ 
ture, may conceive it conducive to the ſtreng h of his argument, and to the con- 
viction of others, to ſet it in ſuch a light as Chriſtians will apprehend to be ſcur- 
rilous and indecent ; and in ſuch caſes it will be exceeding difficult to ſeparate 
the manner of oppoſition from the oppoſition itſelf, and for the magiſtrate to 
puniſh the former while he permits the latter. But there is no ſuch difficulty 
in the caſes here mentioned, common ſwearing, blaſphemy, and breach of the 
| ſabbath, In reſpe& to which I muſt however ſuggeſt this caution, that they 
ought to be very clearly and diſtinctly defined; and in particular, blaſphemy ; 
ſince the idea of that, if it be extended further than to ſomething like common 
ſwearing, may poſſibly be extended fo far, that laws for the puniſhment. of it 
may be eaſily turned to the deſtruction of all religious liberty: for what is blaſ- 
phemy, in the general ſenſe of the term, but uttering ſomething diſhonourable 
or injurious to the Divine Being? And what controverted religious ſentiment 
is there, which under this general notion, by a court and jury of bigots, may 
| Bot be. condemmed as blaſphemy ? The Athanaſian ſtiles the Arian a /blaſpbe- 
| e | „ 
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e 8 Sh LN PEER | IE | he obje 
Ir you ſay, that inſulting and reviling religion is very offen. Wuniſhe: 


- five to good men, and ought, on that account, to be prohibited their 
and puniſhed : I obſerve, ſo are all tranſgreſſions of the divine {tions at 


law, very offenſive to good men; but they are not, for that rer avoural 


— 


27 Calviniſt ; and thus the ſame laws, differently applied as different parties pre 
vail, will prove fatal to the religious liberty of all of them in their turn.— And 8 


5 the magiſtrate, I think, may make regulations in the caſes here mentioned, with 
a viewto the good order of ſociety, without entertaining the leaſt idea of py: 


mo unlimited * ot conſeience. 


ſon, all puniſhable by the magiſtrate. In the caſe of groſs lying, Main, 
heinous ingratitude, and many other vices which might be men- 5 
tioned, though no one thinks of applying to a court of Juſtice on INE 
the occaſion, yet every good man will treat theſe vices, and denaltie: 


| thoſe who are guilty of them, with juſt abhorrence and deteſta preſent 
tion. And the ſame, and no other, e ſhould be their {nd dep! 
conduct, when infidels, with an offenſive indecency, vent their ad no « 
n rancour againſt the religion of > ant g ears af 
. reputati 

"FE F you alledge, that this e manner of racks relig. vit or n 
on, will “ depreciate its efficacy“ on the minds of men, eſpeci: ut in di 
ally of the undiſcerning and thoughtleſs, which are commonly {Wrighter 
1 major part: I anſwer, that the contempt and abuſe which Wand calu 


infidels throw upon religion, will, in the end, entail diſgrace {Ws either 
and infamy on themſelves. Their ribaldry and ſcurrility will be Nerſecut 
PU deſpicable and diſguſtful to the more ſenſible part of our ſpecies; {Ways be, 
and while there are Chriſtians, eſpecially Chriſtian miniſters, in {Mieſſed 8 

9 the world, I truſt, there will always he proper perſons, who will MW ſhall x 
expoſe to the moſt ignorant and unreflecting, the groſs folly and 

_ imullice, of ſuch abuſe 3 and render thoſe who are ery of it IN th 


the Neious a 
e miſ 
mer, the Arian the Arkin,” the Calviniſ the 1 the . the Weir pet 


their x 


with reſpect to breach of the ſabbath, the penal laws againſt it ſhould be rather 


of the negative than of the poſitive kind, and ſhould only lay reſtraints on civil ould e 


liberty in caſes which may be offenſive or injurious to ſociety ; for inſtance, they ch mer 
5 may extend to the prohibition of public diverſions, of the proſecution of traders fro 
1 and buſineſs, and the like. Upon theſe principles, and with theſe reſtrictions, ol reaſ 


iſh ther 
niſhing offences againſt God, and without Maat —— liberty, and 6 
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he obj is of contempt to the loweſt of the Sts: : whereas, if 

uniſhed by the magiſtrate, they would be the objects, probably, 

their pity: a circumſtance which would procure their in ſinu- 

tions and ſuggeſtions to the prejudice of religion, a much more 

vourable e than N W otherwiſe be like to ob- 
ain. I | | | | 


155 DEED; eg a diſpoſition to take refuge in temporal 
denalties, whenever any perſons in diſcourſe or writings miſre- 
preſent and revile (or, as you ſtile it, Front) our holy religion, 
nd depreciate it efficacy, is acting as if we apprehended the cauſe I 
ad no other and better ſupport. Whereas, for three hundred 
fears after its firſt promulgation, Chriſtianity maintained its full 
eputation and influence, though attacked in every way which 
it or malice could invent) not only without the aſliſtance of, 
ut in direct oppoſition to the civil power, It ſhone with the 
righter luſtre, for the attempts to eclipſe it, And the inſults  _ Þ} tt 
nd calumnies of its ehemies were as ineffectual to its prejudice, . 1} TH 
s either their objections, or what were more to be feared, theit Wi 


Cl: 
nly 
ich 


al 1 
| be erſecutions. And as it was during that period, ſo will it al- 49 
cs; {Ways be, if there be any ground to rely dn that promiſe of our ll 
, in ]Wicfled. Saviour concerning his church, that 45 the gates of hell 


wall 
and 
f it 
the 


ſhall not n . it“. wel 


+ 


IN he! mean time, compaſſion to all ignorant, petulant, ma- 

cious adverſaries of our holy religion; and a deſire to obviate 

e miſchief they do, by refuting their arguments, expoſing 

Weir petulance and malice, and if poſſible, working conviction 
their minds; are the diſpoſitions which ſuch contemptible at- Ts 
cks on the honour of the chriſtian religion, and its author, 


n the 
s pre- 


And 


1 ould excite in his genuine diſciples. We ſhould argue with 
the ch men, not perſecute them; ſhould endeavour to reſcue o- 
radeſers from the danger of being infected by their principles, with 
Aion pol reaſoning; but we ſhould be careful how we attempt to pu- 
* n them, leſt we harden inſtead of reclaiming them: Teſt we 
3 | leave 


4 th 


_ 25 Match. xvi. 18, 


ſtrate. 
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leave room far others to imagine, that not their ſcoffs and in. 
ſults, but their arguments, have provoked us by being unanſwer. 


6, able, And indeed, provided it be wrong to animadvert, by tem. 


poral penalties, on the calm reaſoning of infidels againſt Chriſi. 


anity; it would, ſurely, be emprudent to puniſh them for what 
renders their arguments, if there be any, leſs formidable and pre. 
judicial; I mean, their revilings and ſcurrillity. It is rmprudent 
Ifay, by a proſecution, to hold up to public notice, to intro- 

_ * duce into all converſation, and excite people's curiolity after, 
_ thoſe ſcurrilous writings, which would otherwiſe quickly link 
with their authors into perpetual oblivion. Many infidels, in 
modern times, have united their efforts againſt the Chriſtian re. 
ligion; and they have tailed, atleaſt ſome of them, much more 
than they have reaſoned ; but they have been heard, and confut: 
ed; and moſt of them are only remembered by the excellent x 
pologies for Chriſtianity, which they have been the occaſions of 
producing. hardly think they iy their works would have 
been ſo ſoon forgotten; I am ſure, our religion would not have 


received ſuch honour, nor infidelity ſuch diſgrace, and fuch 3 


total defeat; if inſtead of being anſwered by the learned writers 
Who have employed their abilities to ſo laudable a purpoſe, they 


had been proſecuted, fined, impriſoned, or ſuffered any other 


ignominious or cruel puniſhment, by the ſentence of the magi- 
Thoſe who call for the aid of the civil power, and for 
| the infliction of pains and penaltics, in ſupport of the Chriſtian 
religion, forget the character and condut of its divine author ; 
Who when his apoſtles, out of zeal for his honour, would have 

| invoked fire from heaven on the unbelieving Samaritans, becauſe 


they had juſt onted him, ſeverely rebuked them: “ Ye know 
„ not what manner of ſpirit ye are of; the Son of man came not 


« to deſtroy men 8 hives, but to ſave them#, 


In what] have ſaid, let it not be ſuppoſed, that 1 have plende 


de: 3 of 9 : No; ; L have pleaded that of Chriſtianity, in 


8 1 
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my own opinion at leaſt; the mild and forbearing ſpirit of which 
religion, I deſire more ak more to imbibe, to regard all its doc- 
trines and precepts as the rule of my faith and manners, its pro- 
miſes as the foundation of my hopes, and the ſcheme of redemp- | 
tion through Jeſas Chriſt as my higheſt conſolation and joy, 
t is indeed, from my reverence for it, and attachment to it, and 
zeal for its true dignity and honour, that I will ever vindicate it 


from the /ea/? Juſpicton of being a perſecuting religion: A ſuſpi- 
cion, which, if it were juſt, would be a greater brand of i igno- 
miny, and do it more real diſcredit, than all the invidious miſre- 
preſentations and calumnies of its adverſaries. And this it be- 
comes thoſe ſeriouſly to conſider, who would wipe away the diſ- 
honour done it, by methods that would double, the diſgrace, g 


not only on themſelves, but on the noble cauſe which they Pro · 
fels to eſpouſe. 1 am, Sir, Sc. | 


+ Several writers of the firſt rank n thoſe oe have appeared | in de- 
fence of Chriſtianity, have declared openly, and argued ſtrongly, againſt the 
perſecution of infidels : particularly Dr. Lardner, in his preface to his excellent 
« Vindication of three miracles of onr Saviour againſt Wolſtonz” and in two © 
Letters to the Biſhop of Chicheſter,” publiſhed in the late: Memoirs of bs 
« life:” Dr. Chandler, in his preface to the Conduct of the modern Deiſts:?? 
and Mr. Simon Brown, in his preface to a very ſhrewd and ſenſible pamphlet 
againſt Welſton, which he ſtiles A fit rebuke to a ludicrous infidel.“ The 
performances of theſe writers ſhew, that they perfectly under ſtood the Rrength 
of their cauſe; and their averſion to the interpoſition of the civil power, that 
they altogether relied upon it, having no apprehenſions of the conſequences of 
a free debate, managed in any way the patrons of infidelity fhould think pro- 
per. Indeed, no one ever made the attack in a more rude and ſcurrilous man- 
| ner than Wolſton: they, however, contented themſelves with confuting his ar- 
| guments and expoſing his ſcurrillity, entering their proteſt, with convincing 
reaſons, againſt the proſetution of him. And this conduct I cannot help think - 
ing very much to the honour of the Chriſtian religion and its advocates. 
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act 
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nr you mention hs Kade I Fills. . 1 each * tl 
that “ if any perſon whatſoever ſhall, in plays, ſongs, N 
or other open words, ſpeak any thing in derogation, depray. WF .. . 
5 60 ing, or defpiſing of the common prayer, he ſhall forfeit for * 
* the firſt offence an hundred marks, for the ſecond offence = LOW 
2 four hundred, and for the third offence ſhall forfeit all hi the 
. goods and chattels, and ſuffer impriſonment for life: Thy, 25 
the n 


When ou ſpeik of this ſtatute, you not only approve of it in the 
peculiar circumſtances of the time when it was firſt enacted, but ſer 
you fay, that the continuance of it to this time cannot be "Kt 
oF thought too ſevere or intolerantf.“ 8 And the reaſon you afſig * cel 


ö > „„ | 8 15 * lic 
3 The expreſs words of this ſtatute called the act of Uniformity, are, That i ** tio! 
43 any perſon or perſons whatſoever ——ſhallin any interludes, plays, ſongs, rhyme ind 
3 or by other open words declare or ſpeak any thing in the derogation, depraving «| © tior 
] deſpiſing of the ſame book (the common prayer) or of any thing therein contain . 
3 or any part thereef——every. ſuch Perſon ſhall of os for the firſt ane an n hun "on 
4 dred marks, &c. as above. 1 8 ] T 
I The clauſes preceding thatdaſ APY IS? ena, That if any. 3 vicar, a pli ed 
| 5 other minifter——ſhall preach, declare, or ſpeak, any thing-in the derogatia . 
L or depraving. of the ſaid book, or any thing therein contained, or any pat Y, arr 
3 5 thireof he ſhall for the firſt offence forfeit the next year's profit of all his ben parti. 
I Tho fices, and ſuffer impriſonment for ſix months; for the ſecond offence ſhall ſil | 
= - \ fru year's impriſonment, and be deprived ipſo fact of all his ſpiritual prom 
1 | tions; and for the third offence ſhall be in like manner deprived, and impriſoned 1 7 5 
1 . during life. If the perſon offending, have no benefice, nor any ſpiritual pr * 'This 
1 motion, he ſnall for the firſt offence ſuffer one year 's 66: tpn and for Ned partic 
1 | ſecond offence impriſonment for life. 5 1 
A 5 Comment. vol. iv. p. 50, 51, In the new edition the ks expreſſes hin preſlon, 
„„ ſelf thus: * The continuance of it to the preſent time, in terrorem at lei improprie 
, cannot be thought too ſevere or intollerant”, He alſo aſſigns ſome oli underſtan 
reaſons for his opinion, than thoſe which are mentioned above; ad they M pplied, 
akconhidered 1 in a poſtſeript to chis letter. 12 
2 Com 
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is, hat © no one in preſent circumſtances can do this,” that i is; 
« revile” the liturgy (the crime to which alone you ſuppoſe the 
act to refer) © from any laudable motive, not even from a miſ- 
« taken zeal for reformation ; it being, fince the union, ex- 


« tremely unadviſable to make any alterations i in the ſervice of 
the church“. 


No w, ſuppoſing that a man cannot have i any“ 6 tedabls mo- 
e tive for reviling and inveighing with bitterneſs againſt the 
© common prayer,” (for againſt this only, I ſay, you underſtand 


the act to be levelled): ſuppoling 1 it to be a thing very culpable; 


yet, what is the ſpecific nature of the nk and wherein doth 


the malignity of it conſiſt? “ It is a crime,“ you ſay, © ofa groſ- 
| « ſer nature than mere nonconformity: becauſe it carries with 


it the utmoſt indecency, arrogance, and ingratitude: inde- 
cency, by ſetting up private judgment in oppoſition to pub- 
lic; arrogance, by treating with contempt and rudeneſs what 
hath at leaſt a better chance to be right, than the ſingular no- 
tions of any particular man; and ingratitude, by denying that 
indulgence and liberty of conſcience to the members of the na- 
tional church which the retainers to every petty conventicle | 


enjoy}.” 


Tat crime e of reviling the liturgy, 1 perceive is a very com- 
plicated one; © it carries with it,” you fay, the utmoſt indecen- 


cy, arrogance, and ingratitude”. For each of which you aſſign 


a particular F6alon 3 and I ſhall examine them all i in their order. 


* Z 1 2 5 Tran 


J This argument againſt alterations, talen from the union, will be conſider. 


(ed particularly ina ſubſequent letter, 5 


I Dr. Prieſtley hath remarked a want of elegance and politeneſs in this er- | 
preſſion, unworthy of a fine writer, (Remarks p. 31.) I would obſerve an 
impropriety in it, unbecoming the great lawyer, The word conventicle, if 1 
underſtand it right, means an unlawful aſſembly ; and is therefore improperly 


E Fpplied, as it is here, to the legal aﬀlembiy of Proteſtant Diſſenters. 


+ comment. vol. iv. p. 50. 
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Tuer reviling any thing, that treating with rudeneſs and 


contempt any man, much more a conſiderabje body of men, or, 
tle public at large, or thoſe religious forms which are uſed un- 


der the ſanction of the civil magiſtrate, and by many revered, 
is indecent, will be readily allowed. The rules of civility and 
eſpecially where 
Never to. 


good manners ought always to be obſerved ; 
the public, and perſons in authority, are conctraed? 
violate them, if poſſible, is in itſelf right; and is alſo good ps 
| licy; for any cauſe, inſtead of being diſſerved, will be recom. 

mended and promoted, by being defended: with civility and 
5 ood temper. 


: Kor Toambot thip ſuſpecting, 
further than this; if this be all you mean, I do not conceive why 
the indecency of reviling the liturgy is, par ticularly, ſaid to a- 


riſe from © letting up private judgment in oppolition to pub- 


lick*:” I fay, your putting the indecency of it on this footing, 


appears to me to be accounted for only by, ſuppoling, that you 
think it wrong to oppoſe private to public judgment, in any caſe; 


and then nonconformity and reviling the liturgy are both inde- 
cent; for the {ame reaſon, becaule they are an oppolition of the 


1 Farne to the public judgment; only one is more ſo than the o- 
ther, and conſequently more indecent. And I the rather ap- 
prehend Iam herein not Very: wide of your ſentiment, becauſe 

FO 


* In the laſt edition the gute Niles it « « ſorting up private 8 in di- 
„ rulent and factious oppoſition to public aut hot ity.” As far as reviling the litur- 


gy implies an oppoſition which is“ virulent and fadtious,” I own it cannot be 
juſtified. But as far as it is a mere “ ſetting up private judgment in oppoliti- 
* on to public authority,“ it may; for whether it be ſtiled “ public authori- 
$29” ar 8 public judgment,“ think it comes to much the ſame. I ſuppoſe, 


the learned author would have this authority always united with, and under 
the influence of judgment : whether it be ſo or not, is another queſtion. It he 
is of opinion, that mere authority ought to be ſubmitted to in matters of relig. 
on, I beg leave to enter my diſſent ſrom ſuch a poſition, ſor reaſons aſſigned in 
my ſecond letter, and to believe that every man is bound in ſuch caſes, to judgs 
and act for himſelf, without regard to any human authority whatſoever. 


Dir that your view reaches 
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you conſider nonconformity as a crime, though not ſo great as” 


that of reviling the liturgy ; and you ſo conſider it, I imagine, 


on this particular account, as it 18 Feive te judgment e to 
che 1 8 5 de P34 | 
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AxD indeed, if it be a general maxim, that it is ö indecent to 
« ſet up private judgment in oppoſition to public;“ then it is 
certainly ſo, to diſſent from public or eſtabliſhed opinions and 
practices: : then all thoſe who have been the authors of any refor- 

mations Or improvements, in religion; in philoſophy*, in Poli- 


* The public judgment of hs: church of Nome bath Sünde for hereſy the 

doctrine of the motion of the earth according to the ſyſtem of Copernicus; 
- notwith! landing which it hag long paſſed for orthodoxy in the private Judgment + 
of all philoſophers. The famous Galielo, having taught this point, and con- 
firmed it by new diſcoveries, was impriſoned i in the nguilition on that account, 
obliged to recant and curſe his former opinion, and ſwear that he would not 
each it any more; but that if he ſhould know of any ſuch heretic, or any per- 

ſon ſuſpected of foch hereſy, he would immediately report him to the holy of- , 

| fice, Gallilzi ſyſtem. Coſmic. edit. Lugd. Bat. 1699. p. 423—404. Such a 

| fatal operation had this public judgment formerly, in a point of philsfophy, capable 

vi  demonitration, and now univerſally received, And the influence of it, tho? 

it be privately rejected by every individual, » ppears in the public prefeſten of 
philoſophers even in modern times. Two learned Romith prieſts and able ma- 

thematiciaus, publiſhing an edition of Sir Iſaac Newton's Principia, with an ex- 
cellent Commentary, in which his principles are explained and more fully de- 

monſtrated (the n⁰νLbieum or advertiſement to the third book of which is dated at 
Rome 1742). thought i it necefſary, for their ſafety I ſuppeſe, before they enter- 

ed upon the heretical doctrine De ſyſtemate mundi, to make, in form, the fol- 

lowing curious declaration; than which, however it was deſigned, there never 

{urely was a greater burleſyue upon ſervile ſubmiſſion to public judgment. 


PP. Le Seur & Jacquier declaratio. 


Newtonus, in hoc tertio libro, telluris motæ hypotheſim aſſumit. Autos 

propoſitiones aliter explicari non poterant, niſi eàdem quoque facta hypotheſi. 
Hinc alienam coacti ſumus gerere perſonam. Cæterum latis a ſummis Pontifici- 
dus contra tellüris motum decretis nos obfequi profitemur. 1 | C 


The declaration of the fathers Le Sieur and Jacquier. 


Newton, in this third book, aſſumes the hypotheſis of the earth's motion, 
| The Author” s propoſitions could not be explained, if we Sd not alſo 80 upon 


the 


4 LETTER 


cy, and i in the manners and conduct of 6 contrary to the pub. 
lic ſtandard, have been guilty of indecency.” 

» | , 
BESIDE 8, it is worth obſervation, that the public Judgment, 
to which it is expected ſuch deference ſhould be paid, amounts 
to no more than the vote of thaſe who happen to be inveſted 


with power, at the time ſuch eſtabliſhments are made; which is tie 
ſometimes very different from the opinion or judgment of the 2 
public at hat time, and frequently differs widely from the judg- WM 9293 
ment of the public in a ſubſequent period. But the unhappineſs Fa 
is, that, when the thing eſtabliſhed, be it what it will, hath re- WER 
ceived the ſanction of public authority, neither numbers, nor VIth. 
the reſpectable characters of thoſe who diſapprove it, can eaſily WM the 
procure a reform; and even when it is in a manner grown out of VIth. 
all credit, ſo as to be eſpouſed by very few, it ſtill paſſes under ©tf 
the denomination of “ the public judgment,“ againſt which it * " 
18 * indecency | to appoſe the private judgment of W * 3 

6 4 fhal; 

Bur if e ſuch 

the ſame hypotheſis. Upon this account we have been obliged to appear un. i e i 
der a feigned character. We profeſs, however, to follow the decrees iſſued by to ſub 
8 ſovereign pontiffs againſt the motion of the earth. ume of 
4 If the Athanaſian Creed, with its damnatory clauſes, were now a cand;.. | probati 

date for admiſſion into the public formulary, it would doubtleſs be rejected by of Edw 

a a very large majority, both of clergy and laity; and yet it remains one of thoſe heretofe 
5 things \ which are authoriſed by the public judgment. | of Fo 
_— may not be amiſs to obſerve, that there is not only a ele nee to making | wing 
7 alterations in material points, but ſometimes even to the appearance of making which ” 
any in matters of common form: of which 1 think the tollowing 1 is a remark WW kee 
able inſtance. . 
The 36th article aferts, that << "the book of conſicention of 1 and . 

ee biſhops, and ordering of prieſts and deacons, lately ſet forth in the time of MF. this ws 
«© Edward the VIth.“ (in the ſecond year of his reign, as the article afterwards NR 
ſaith) « and confirmed at the ſame time by authority of parliament, doth con- Cs 


40 tainallthings neceſſary to ſuch conſecration and ordering, neither hath i: 
e any thing that of itſelf is ſuperſtitious and ungodly.” NOS +, E othe 4 
The act of uniformity of Charles the II. enacts, That all ſubſcriptions to * perſon 


gs che articles ſhall be conſtrued and taken (for and touching the ſix and 2 
| 6e tiet 


* 


TTF I 


"Wax fine a man's private judgment may happen to be in the 
right; and the public one in the wrong; whenever this be found 
or generally agreed, to be the caſe, he muſt make but an auk- 


ward 


& tieth article) to extend unto the book of Charles the IId. in ſuch bet as | 
manner as the ſame did heretgtore extend unte the book of Edward the 


66 VIth. 25 


Now this clauſe of the act of parliament either means to  ſabliifute the beak of 


Charles the IId. in the room of that of Edward the VIth. in which caſe, thoſe 


who ſubſcribe the articles, are abſurdly required by the words Edward the 


G VIth. to underſtand Charles the IId: or it means to add the book of Charles 
7 the IId. (though it is not mentioned in the article) to the book of Edward the 
£ VIth. and the ſubſcription muſt be underſtood virtually to extend to both, as it 
x doth expreſsly to the book of Edward the VIth. And this, I take to be the 
ue ſenſe of the article, from conſidering the laſt clauſe of it; namely, Who- 
b ſoever are conſecrated and ordered according to the rites of that book, ſince 
dle ſecend year of the aforenamed king Edward unto this time, or hereafter 
| © ſhall be conſecrated or ordered, according to the ſame rites, we decree all 
T ( ſuch to be rightly, orderly, and lawfully, conſecrated and ordered.” Now. 
| it can hardly be ſuppoſed, that it was the intention of the act of uniformity to 
n. ſet afide this approbation of the orders of the church from the reformation, and 
by WT to ſubſtitute in the room of it only an approbation of the faid orders from the 
| time of Charles the IId. It was rather doubtleſs intended to declare an ap- 
. | pr obation of both, and that the article ſhould be hereafter extended to the book 
Ys | of Edward as well as the book of Charles, in like fort and manner as it had 
BY | heretofore been extended to (an odd phraſe! for it expreſsly mentions) the book 
wo | of Edward only. Azd if this be the ſenſe of the article, all who ſubſcribe it 
8 muſt be underſtood according to the act of uniformity, as well as the expreſs 
eing Wl words of the article, to ſubſcribe to a book which very few have ſeen, and 
king WE which, though the article aſſerts there is nothing! in it ſuperſtitious or ungodly, 
ark: | contains however an oath of ſupremacy, in which is the following clauſe, « I : 
- | © will obſerve, kepe, mainteigne, and defende, the whole effectes and con- 
and tentes of all and ſyngular actes and ſtatutes made and TO BE MABE within 
1c of this realme in derogacion, extirpacion, and extinguiſhment of the biſhop of 
vards Rome and his authoritie, and all other ades and ſtatutes made or 10 BE 
\ col” ua in reformacion and corroboracion of the kynges power, of the ſu- 
ath it e preme hed in yeartd, of the churche of Englande.“ &c.—“ And i in cace auy 
2 „ othe 3E Mabe” (that i is ſhall be made) «* or hath been made by me, to any 
ons to perfon c or perſons, in maintenaunce, defence, or favoure of the biſhoppe of 
d chi- c Rome, 
J tieth 
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come to the queſtion at once: Is the thing in deliberation right 


„ 


5 er e , 


ward figure who gravely reprimands thoſe that ſet up the former 


againſt the latter. I ſhould think it, therefore, much better to 


Or 


Th Rome, or his e juriſdicion, or power, I repute the fame, as vain 
of and adnichilate, fo HEipe me God, AL L $ainctr# AND THF Hay 
„ EV AWOELIST.” 

yog of archbiſhoppes, biſhoppes, prieſtes, and deacons, 1549, folio ; with the 
 Printer's name at the end: Richardus Grafton, typographus regius Sends at 
menſe Martii A, M. D. XLIX; cum privilegio ad imprimendum folum: A copy 
of this edition, through the favour of my worthy friend, the Rev. Mr. Joſiah 


See the forme and maner of makyng and conſecrit. 


Thompſon, jun. is at preſent in my poſſeſſion; and is, by the date, of the ſame 


impreſſion with a copy of king Edward's ordinal mentioned by biſhop 8 
in the preface to his third volume of the History of the Reformation, p. iv, v. 
as in the Lambeth library. 


But what I would principally remark, is, that it ſeems very ſtrange, if the 
_ parliament by the clauſe in the act of uniformity relative to the 36th article, in- 
tended a ſubſtitution of the book of Charles the IId. inſtead of this book of Ed- 


ward the VIth. that they had not altered the words of the article to that ſenſe; 


or, if they meant, as I rather think, to include the book of Charles in the lub. 
ſcription, as well as the book of Edward, that they did not add a clauſe to the 
article, expreſsly mentioning the book of Ch arles the IId. 
only be accounted for by ſappoſiag, that rather than appear to make an altere 


tion in the article, they would ſubſtitute one book ſor the other, or rather 100 


one to the other, not by inſerting 2 clauſe for that purpoſe in the ar ele, 1 ba 
by an arbitrary conſtru keien, altering the lenſe of the ar ticle, while rhey re. 


ed the words. 


If it be ſaid, that the parliament RT not les. the wor FE ab an artie 


which had paſſed the convocation of Elizabeth, without the previous Candion 
of that body ; it amounts to a charge of the moſt abſurd ſcrupuloſity in the 
Whole world, that they would venture to alter the ſenſe of convocation, but not 
the expreſſions. But this can hardly be the true reaſon, the authority of par- 
liament having been always regarded ſince the reformation as ſufficient to make 
las in eccleſiaſtical matters, without the convocation ; whereas the, convoca- 
tion can make no laws at all, nor hath any authority without the parti ament. 


It is obſervable, that biſhop Hooper, who is often mentioned as refuſing to 


be conſecrated on account of the popila veltments, objced likewiſe to taking 
the oath of ſupremacy abovementioned, required by the book of Edward, on 
account of the clauſe which concludes, So helpe me God, all ſainctes, Kc. 


which he thought ſuperſtitious ang imfionf and . ues | the Point before 


the 


This, i think, Can. 


Or W 
majc 
tice, 


the king 
prince, 
form, v. 
| of the o 
the oath 
cuſed fr. 
conſecra 
Ads and 
on, Or | t] 


It ſhoy 
ing amo! 
homage 
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n 57 


or wrong? for the opinion, neither of men in power, nor of the 


majority, is the teſt of truth, or the rule of - our r faith or prac- 


tice. 


80 that then particular reaſon on which you ground the © in- 
66 decency of reviling the liturgy,” namely, chat it is © ſetting 
« up private judgment in oppoſition to public;“ appears to me 


to be very inadequate and unſatisfactory. 


Tar next article in the compoſition of this crime, namely, 


« ticular man.“ 


man,“ you put the caſe very favourably for drawing your 


form, vol. iii p. 202, 203. 751. Accordingly we find, that in the next edition 
| of the ordinal, which came out by authority of parliament in the year 1552, 
| the oath concludes thus; 80 helpe me God through Jeſus Chriſt, Being ex- 
cuſed from ſwearing in the ſuperſtitions form to which he objected Hooper was 
conſecrated, the matter relating to the veſtments being compromiſed, Fox's 
Ads and Monuments, vol. ii. p. 120. edit, 1684 and eſpecially the in your 


10 on, or the quotation from it in Pierce 's vindication of the Diſſenters, 5. 38. 

ary It ſhould be obſerved, that biſhop Burnet hath committed a miſtake, i in 3 

mw ing among his records the oath of ſupremacy made by the biſhops when they did 

| omage to Henry the VIIIth. as the oath tendered to Hooper at his conſecra- 

4 tion; that oath was different from the oath of ſupremacy required to be taken 

J 0 [by biſhops at conſecration, in king Edward's ordinal ; in particular, it had not 

<> ae clauſe in which they ſwear to acts that ſhall be made and that they hold to 

„ ON [be void, certain oaths they may hereaſter tate; though they both conclude with 
ke. early the ſame form of adjuration, So helpe me God, all ſainctes, and the 


[holy evangels, 


reviling the common prayer; is, you ſay, * arrogance.” It 1s 
arrogant to treat with rudeneſs and contempt what hath a bet- 
« ter chance to oe right, than the ſingular notions of any par- 


IX uſing the phraſe, © the ſingular notions of a a particular 


own concluſion. To be ſure, if a man adopts ſentiments which 
never entered into any body's head but his own, or which no 
one will embrace wh ren propoſed, the odds are againſt buy; 
5 But 


. 


the king and council ſo much to the ſatisfaction of that pious and ſenſible young 
prince, that he ſtruck out the words with his own hand Burnet's Hiſt, of Re- 


1 F 7 


{389 
4. 
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1 
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a 


ambitious and turbulent members; on their prejudices and pil 
ties and contentions ; on the fmall majorities by which quel 


I age but their palterity,” Have been determined; on the reſped 


"8 4 Of t 1 W. 


But this is not often the caſe; and is not ſo, in particular, with 
regard to the debate between the church and the Diſſenters; the 


point here in queſtion. However, he who treats the notions of 
others with a rude contempt, does, I think, in molt caſes, ay. 
pear to affect a ſort of ſuperiority, (call it arrogance, or inſolence, 


_ if you pleaſe) 1 which uſually ill becomes him who aſſumes it, and 
18 never very agrecable to thoſe who are the objects of it. 


Bor with relation to the query, Who have the faireſt chance 


of being in the right; thoſe who follow the lead of a public e. 
ſtabliſhment? or thoſe who are, or profeſs to be, impartial en. 


quirers after truth? that, I think, is not ſo clear, at leaſt on one 


"fide of the queſtion, as you ſeem to imagine, Moſt eſtabliſh: 
ments, even thoſe which have been ſettled by authority of the 


civil power, have originated from the clergy ; at leaſt with re. 


* ſpect to their formularies of doctrine and worſhip ; and the gu. 


giſtrate hath had little more to do in the affair, than to eſtabliſh 


what hath been already prepared to his hands. Let us, then, 
look into eccleſiaſtical hiſtory, and ſce what the councils, ſynod; 
convocations, and other general, national, or provincaal allem: 
blies of the clergy, have, for the moſt part, been, from the 
firſt famous and revered council of Nice, down to the laſt ſeflior 


of our own convocation in England. When I reflect on the po 
licy and artiſice uſed in the management of ſuch aſſemblies; t 
their obſequiouſneſs to the caprices of princes, and mioiſtens 
Rate, or of potent eccleſiaſtics, and even of ſome of their ow 


ſions, their private and party views, their fcandalous animol 


ons of importance, intended to bind not only the men of th 


ab 


3 The croſs i in | baptifn; oy bun l at the communion, (which are i 
poſed in the church of England as neceſſary to the adminiſtration of theſes 
dinances) as well as the obſervation of ſaints days, and a few other ceremoli 
vere carried 1 in the convocation a of Elizabeth I 562 by a ſingle proxy. Then 
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e and above all, on their felf- contradictions, and their mutual 
| cenſures and anathemas} : I fay, when I conſider theſe things, [ 
) 2 on, 
6 


honour of the public judoment by this better chance of being in the right ; and the 
| contrary opinion was degraded into private judgment, though hardly ſo as to be- 
come the /ingular notion of a particular mam Strype's Annals, vol. i. p. 33 7339. 
e-: edit. 3. Burnet' 8 Hiſtory of the Reformation, vol, iii. No. 74 among the Ree 
1 cords, p 662——664, edit. 1753: 


the 
1 res 
mas 
blith 
then, 
09s, 
lem: 
m the 


were ſuch men as Tillotſon, Stillingflect, Burnet, Patrick, Tenniſon, Lloyd, 
| Sharp, Kidder, Scot, Fowler. And they accordingly made very conſiderable 


Dr. Nichols, in his Defenjis F Eccle/tae Anglicanae, p. 94 — 97. and which Mr. 
Neal, in his Hi/lory of the Puritans, ſaith, would, if they had been adopted, 
have brought in three parts in four of the difſenters ; vol. ii p. 804. edit. 4to. 


| ples and diſpoſitions, However, the convocation, when the matter was laid be- 


ne po hardly be brought to thank him for his promiſe of protection. Burnet's Hiſ- 
2 ; 00 [tory of his own times, under the year 1689, In what a contemptible light 
ters o does that majority in convocation appear, who would not ſo much as hear what 


r OW! 
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Engliſh church, acting under a royal commiſſion! and who would not eſteem 


by furious bi gots, are now only private judgment . / 


quell 1 A ſew rk; upon the four firſt genera] councils, will be a Aukelent il- 
of thiWuttration of what is here ſaid, The council of Nice, held in the year of our 
reſpedſß Lord 325, conſiſted, we are told, of more than 300 biſhops, „brought toge- 

ip , E ſome by the hope of gain, and others to ſee ſuch a miracle of an em- 


959 


peror as Conſtantine; who accordingly well rewarded them by his pre- 


ch are i 
* theſe 
eremoli 
Then 
jo 


were weak and illiterate men.” (vid. Socrat. I. 1. c. 8. p. 21. & c. 9. p. 313} 


- - _ hiſkory 


R 
222 . akin 
. 


able characters which have often appeared in the minor number; 


joriry of thoſe preſent, again ff chem, was 33 againſt 3 but upon adding the 
proxies, the majority. for them, was 59 againſt 58. Thus they obtained the 


+ King William, in the fi {3 year of his reign, granted a con to pre- 
| pare alterations of the liturgy and canons, and propoſals for the reformations 
of the eccleſiaſtical courts, In this commiſſion, beſides ſeveral others, there 


alterations and 1 improvements in the liturgy; which are highly commended by 


| And this author was a good judge, ſince no one. Sen underſtood their princi- 


du fore them by a meſſage from the crown, reſolved to enter into no debates about 
efj100 alterations, would return no anſwer to that part of the king's meſſage, and could 


was prepared for their conſideration by /uch celebrated divines, the glory of the. 


it an honour to be tound in ſuch a minority! and yet their ſentiments, outvoted 1 


| þ ſents as well as his entertainments.“ Euſeb. in vit. Conſt. 4, 3. c. 6. & 16. 
$ozom, I. 1. c. 25 P. 42. Theodorit, I. 1. c. 11. p. 36. Sabinus ſaith, that « they 


hich might be. true with regard to apy ol tem. However, it is certain, all 
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own they ſomewhat abate my reverence for the determinations 
of ſach bodies, and for the eltabliſhments founded by them, or 


hiſtory agreeing in it, that they were in general (polloi pleiones are the words 
of Socrates and Sozomen) very litigious and contentious; inſomuch that the 
Emperor was obliged to interpoſe, to take them oF from their private quarrels, 
and from their daily cuſtom of preſenting to him accuſations againſt one ano. 


ther, before be could get them to attend to the buſineſs for which they were 


called together, (Euſeb. de vit. Conſtant. I. 3. c. 13. Socrat. I. 1. e. 8. p. 20. 
Sozom: I. 1. C. 17. P. 35. Theodorit. I. 1. e. 11. p. 37. 
2. c. 8); and when they did engage in it, their conduct was agreeable to 


their character; for the party accuſed having laid before them a written con- 


feſſion of their faith, they immediately tore it in pieces; and a great tumult 


ariſing, and thoſe who preſented the paper, being cried out upon as betray- 
ers of the faith, were ſo terrified, that they all aroſe, except two, and were the 
firſt in condemning the ſentiments and party they before eſpouled, Theodorit. 
1. 1. c. J. p. 27. With ſuch violence were matters carried in the council! 
And the unintelligible terms which they introduced into their creeds and deff. 
nitions of faith, and impoſed by dint of authority upon others, only ſerved 
to increaſe and perpetuate the controverſies then ſubſiſting, and fill the world 
with mutual rage, and mutual perſecutions, ** The conſequence of which was, 
b that the Chriſtian religion, which, for 300 years after the aſcenſion of Jeſus, 


: 5 « had been ſpreading over a large part of Aſia, Europe, and Africa, without 


4 the aſſiſtance of ſecular power and church-authority, and at the convening 
4 of the council of Nice, was almoſt "ery where through thoſe countries in a 
- « flouriſhing condition, in the ſpace of another 300 years, ora little more, was 
greatly corrupted in a large part of that extent, its glory debaſed, and its 
light almoſt extinguithed”, Dr. Lardner's Credibil. vol. viii. p. 24. This 
council, we are informed by Socrates, I. 1. c. 11. p. 38, 39. by Sozomen, l. l. 
c. 23. p. 41. and by Nicephorus Calliſtus, 1, 8, c. 19. tom. 1. p. 571. was on 
the point of decreeing the celibacy of the clergy, if they had not been diverted 
from it by a ſpirited oration of Paphnutius, an Egyptian biſhop; and perhaps 
by perceiving, that it was diſagreeable to the emperor ; as it probably was, if 
we may judge by the marks of e 5 which he ſnewed that nibop. So- 


erat. I. 1. c. 11. P. 38. 


The next general cbuneil ot Conſtaitinopte, in the year & « our Lord 381 
was called to confirm the deciſions of the council of Nice, which had not in the 
leaſt extinguiſhed the rage of controverſy, Previous to it, the emperor wrote 

to the inhabitants of that city, that he would have all his ſubjects to be of 
« the ſame religion, which Peter, prince of the apoſtles, had from the begin- 


ve ning delivered to the Romans, and which was now Veld by. Damaſus, dog 
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by the civil power in conſequence of their reſolves; and . am 


apt to furmiſe, that a i candid enquirer after truth would eſteem 
: 2 2 1 


of Rome, and Peter, biſhop of Alerandela;” Sozom. 1, 7. ©: 4 
Cod: 1. 1, ft. k. . 1. 80 reſpectable a father as Gregory Nazianzen, in a 


letter which he wrote to Procopius to excuſe himſelf with the emperor for at- 


tending this council, ſaith, that he was „ deſirous of avoiding all ſynods, be- 
« cauſe he had never ſcen a good effect, or happy 
« any one of them; that they rather increaſed than leffened the evils they were 
« deſigned to prevent. 


Operum tom. 1. p. 814. epiſt. 


cils, not excepting the famous one of Nice, he found aiterwards to be true of 
this council of Conſtantinople. * Theſe conveyers of the Holy Ghoſt,” faith 


he, « theſe preachers of peice to all men, grew ſo bitterly outrageous and cla- 
% morous againſt one another, in the midſt of the church, bandying i into par- 


« ties, mutually accuſing each other, Jeaping about as if they had been mad, 


« under the furious pulſe of a luſt of power and dominicn, as if they would 5 


« have rent the whole world | in pieces.“ He ſaith afterwards, that « this was not 


the effect of piety, but of a contention for thrones:“ Ouk Euſebeian—Ten i 


„ Puper Thronon Erin. And he gives a Urange account of their indecent be- 
haviour, when he had juſt made a ſpeech to them. Theſe furious young 
«© men were followed by rhe elder,” faith he, and ruled the council,” Greg. 
Naz. devit. ſua, operum tom. 2. p. 255 27. | 


The - general council af Epheſus, A. 5 431, was called on this occaſion, 


Nelierius was of opinion, that the two natures in Chriſt were not ſo united af. 
ter the 1 incarnation, as to occaſion a mutual communication of properties, He 


therefore objected to calling the Virgin Mary Theotokos, the mother of God ; 
and would have her called Chriſtotokos, the mother of Chriſt. Socrat. 1. 7. b. 


| 32. Concil. tom. 1. p. 1280. edit. Harduin. The defign of the council of Epheſus 


was to ſettle this notable diſpute; or rather to condenin Neſtorius. When they 


| met, Cyril of Alexandria, the avowed enemy of Neſtorius, induced the biſhops 
| preſent, of his own party, to proceed with great precipitance and violence to 
| the condemnation of Neſtorius, before the arrival of John, biſhop of Antioch, 
and the biſhops who were with him; and that, in oppoſition to the proteſt of 
; 60 or 40 biſhops, and of the emperor” 8 commiſſioner, whom they drove out of 
che aſſembly. Concil. tom. 1. p. 1351 
count of what they had done, inſcribed. 
| Concil. tom. 1. p. 1434. 
Cyril; Concil. tom. 1. p. 1450-2 
I "epaled fol; ; Concil. tom I, P. 1 1500. | Evagr. I. Ic 0. 5. p. 254, 255+ And 

| | thus 


-1354. And then they ſent an ac- 
To Neſtorius, a ſecond Judas.“ 


1455. and Cyril and his party, in return, 


Juſtiniani 


concluſion of 


For the love of contention, and luſt of power, were 
'« there manifeited in inſtances innumerable,” 


55, edit. Paris 1630. And what the good father ſaid concerning former coun- 


When John and his party arrived, they depoſed _ 
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it a much fairer chance for being in the right, to onde his own part 
judgment; or, if any other, the judgment of a few ſerious, 1 im- reſo 
| "POUR, righ 
thus there ſubſiſted two councils, tna deni each other. To allay N a 
the ſtorm, the emperor gave his ſanction to the depoſition of Neſtorius, Cyril, 9 
and Memnon, an active partizan of Cyril's, (Concil. kom, 1, p. 1550. E. izt. 5 
A. E. 1555, A.) and they were arreſted by the Emperor's commiſſioner, p 1 
1555—1557. But he was afterwards brought (ſome ſay, by the money Gl. = out 10 
buted amongſt his courtiers by the deputies of Cyril, p. 1580. C.) to alter his | fed hi 
- mind ; to confirm, indeed, the depoſition of Neftorivs, whom he baniſhed, / b. | (Conc 
1670. A. B.); but to reſtore Cyril and Memnon. Ever ſince Cyril, and his ; poſed, 
party have been eſteemed the legitimate council of Epheſus. Iſidorus of Peluſ- | conde! 
um in a letter to Cyril, treats him very juſtly as well as very freely, when he te.! Pop 
preſents his conduct in this council to be that of a man purſuing only his own Cyr 
reſentments. Epiſtol. I. 1. epiſt. 3 10. operum edit. Paris 1638. Fu wo, 
The fourth general council of Chalcedon, A. D. 451. was occaſioned by the On t 
extraordinry tranſactions of a council of Epheſus in the year 449, of which Pi- | that th 
oſcorus biſhop of Alexandria, was preſident ; and in which the doctrine of the ; guides 
two natures in Chriſt after the incarnation was condemned, and the contrary Wi * the f 


doErine of Eutyches affirmed. The menaces of the preſident, together with s. Sec 
the ſoldiers and monks, who ſurrounded the council, terrified the whole af. | 


1embly, Concil. tom. 2. p. 213. CD. and Flavianus, biſhop of Conſlanti— | It ma 
nople, who had condemned Eutyches, being accuſed by the preſident, aud de. | 2% 
clared to be anathematized and depoſed; and appealing therefore from bim a a - ö = 8580 
ſome biſhops at the ſame time interpoſing in his behalf; the preſident Cart a 5 

up, and ſternly called for the emperor's commiſſioners, by whole comin: dh the * ent 

proconſul of Aſia came in with the military, and a confu- ed mob with chains Bo 

and clubs and ſwords. Concit, tom. 2. p. 216. and ſome biſhops not wilins rd 
1 to declare, and others fly ing n he cried out, If any one refuſes to ſign, F the 5 
Vioich me he hath to contend;“ (tom. 2 p. 213. B. ) and then he and another Frolence 
. | biſhop carried about a blank paper, (Concil. tom, 2. p. 80. E. p. 94. D, E. p. en of lt 
14 101. E. Evagr. I. 2. c. 4. p. 288.) and obliged them all to ſign it. After which like a fe 
| 1 = it was filled up with the charge of hereſy againſt Flavianus, and the ſentence of bo 3 ; 
his depoſition. Flavianus {till excepting againſt the preſident, he and others fel &itile 5 
if furiouſly upon him, beating him barbarouſly, throwing him down, kicking and Pence, ar 
? [ _ trampling upon him, inſomuch that three days after he died of the bruiſes he hole re 
hh had received in the council. Liberat. Breviar, c. 12. r Calliſt. 1. 14.9 Id A 
= c. 47. tom. 2. p. 550- edit. Paris 1630. Keverthel 
The general council of Chalcedon, I ſay, was called upon occaſion of the In in thei! 
1 tranſactions and deciſions of this council of Epheſus; and after ſome ſtruggle Ferlaſting 
: petween the two contending parties, for and againſt Dioſcorus ; ſome erying T. wpi 5255 
31 6 OS | EE: 1 ee + out Verlaſting 
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partial, diſintereſted enquirers, like himſelf, than to adopt the 
reſolutions of the molt venerable ſynod, in which truth and 

Tight are decided by the major vote. I would not be thought to 
| bean advocate for an arrogant, inſolent, pragmatical contempt 
of the 0 Of others; ; what I mean is, that were I to be un- 
der 


5 N ; 4 


out ſor the condemnation and baniſhment of the heretic, for Chriſt had depo- 
| ſed him; and others, for his reſtorations to the council, to the churches ; 
| (Concil, tom. 2. p. 310. B.) the party againſt him prevailed, and he was de- 

| poſed, (tom. 2. p. 377.) and the doctrine of the two natures, which had been 
| condemned beſore, was now affirmed; the fathers cr ying out, We believe as 
Pope Leo doth, anathema to the Jiyiders and confounders, we believe as 
Cyril did; thus the orthodox believe, curſed be every one who Goth not be- 
| © lieve ſotoo', Concil, tom. 2 p 305. E. 


On this br ief ſurvey of theſe four general councils, will the reader believe, it 
E that they are by law Joined with the. ſcriptures, as judges of hereſy, and as 1 
guides of that * public Judgment which hath a better chance to be right than it 
E 0 the ſingular notions, or private cn of any particular man:? * et 101 10 4 
| See 1 Eliz. c. I, ſect. 36. 4 
ods Tt may, perhaps, by fa per dens he eſieemed a an act of prudence to conceal 9 
l the enomities of ſuch famous affemblies of Chriſtian biſhops, leſt the honour of | " 
| de. | Chriſtianity ſhould ſuffer by expoſing them. But, I confels, I cannot be of this 1 
and opinion. Chriſtianity can never ſuffer, in the judgment of any impartial perſon, | | j 
arted by the conduct of thoſe turbulent and factious men, who have figured on the pub- 1 
0 [122 [lc theatre in ſupport of political religion; while it hath numberleſs advocates 4 
Bain bin every age, who, by their RECITE fog as well as influence, promote the intereſt of ' i 
wing Veſſnal religion; exhibiting the faireſt patterns of meekneſs, humility, contempt 14 
15 ek the world, patience, contentment, purity, and ſpirituality, univerſal bene {01 
ocker Þolence and charity, as well as the moſt undifſembled and fervent piety. Such 13 
E. p. men of ſterling worth, ſuch genuine Chriſtians, who paſs through the world, fl 
which like a gentle current, which fertilizes the whole adjacent country, appear with ; . 
nce " i ho eclat in hiſtory; the good effects of their virtues being diffuſed in ſilence; 18 
ers fell rhile the reſtleſs and ambitious, who aim at wealth and power and pre-emi. $I! 
g and pence, and bear down all before them, like reſiſtleſs torrents, which deſolate N 
iſes be hole regions, attract obſervation for the changes they produce in the world, +5 [130 
«1.14 Ind the materials they furniſh for the pen of hi civil or eccleſiaſtical hiſtorians, | FR 
Nevertheleſs, thoſe good and righteous men, who have ſerved their generatt- 1 
of the In in their particular ations, by their private virtues, will be hereafter had in i WH 
iruggl e. remembrance; when thoſe who have ſtood forth to the public as the 7 138 
erying Nampions of tyranny or ſecular Chriſtianity , will be covered with ſhame aud il iÞ 
— Verlaſting contempt. iy; 


% 


_« very petty conventicle enjoy.“ 
| berty of conſcience, but only undiſturbed liberty of conſcience. But do the rctair. 


erte to every petty . conventicle enjoy this liberty andiſturbed in his own ſenſe of the 
word? I appeal to the learned gentleman himſelf, whether this aſſertion wouid 
have appeared with leſs grace, it that ſcornful expreſſion concerning Diſſenters, 


" © ET T4210 


der direction in the purſuit of truth, I had rather follow (next 
to the divine bleſſing on my own ſincere enquiries) the judy. 
ment and guidance of ſome wiſe and good men, that 1 have 
known, than the public deciſions of any or all the COUncls 


lince the days of the apoſtles, 


TAE third article which you exhibit againſt revilin g the litur. 


gy, is, that it involves in it © ingratitude, by denying indul. 


« gence and liberty of conſcience to the members of the nation. 
« alchurch”. There would be little room, ſur ely, Sir, to com. 
plain of violations of liberty of conkignce; if, in contending 
for their reſpective dogmas, men never went beyond contemn- 


ing and ridiculing one another: for, however cenſurable this 


may be, it certainly is not denying them liberty of conſcience: 
that always implies reſtraint or compulſion, ideas very different 
from contempt and neon 


Box perhaps, reviling the ls, may be cenſured. as un. 


grateful, on account of the toleration indulged to Diffenters 
It is not, however, to the church the Diſſenters are peculiaily 
indebted for Thy bleſſing. For though her governors promited 


: them 


WE x The author in his late edition, vol. iv. p. 50, declares rev: ling the liehe 


gy to be- ingratitude, by denying that indulgence and and 5 liberty el 


conſcience tothe members of 5 national * ch, which the retainers toe. 
So that reviling is not denying abſolutely it 


& retainers to every petty conventicle,” had been ſuppreſſed ; ſince it not ouly 


g di iſturbs, according to his own idea of the word, but by bettet, denies their 


liberty of conſcience; conventieles being, as I ſaid before, unlawful aſſemblies. 


+ The author of the Allies between hs C ad State, in his Poliſerip 
and anſwer to lord Bolingbroke, p. 2, 3. ſpeaking both of the teſt-a&t and of 
the toleration, obſerves, that this reform of the Englith conſtitution hap- 
« pened not to be the good work of the church, begun in the conviction of 


« truth, and carried on upon the Principles of r but was rather owing 
| 64.10 
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them every mark of Chriſtian temper and brotherly affection, 
v when her fears of popery ran high in the reign of James the Se- 
ond; yet, as ſoon as the ſtorm ſubſided, theſe ' promiſes were 


«Wi great meaſure, forgotten. It is to that great prince, King 


William, to whom the Britiſh conſtitution and liberties owe their 
preſervation and ſecurity ; and to thoſe renowned patriots who 


lence and oppreſſion ; and for being reſtored, in part, to their 


3 WE natural rights by the toleration. I ſay, to their natural rights: 7 | 


for religious liberty is one of thoſe rights to which men are en- 


's WF titled by nature; as much ſo, as to their lives and properties: 


e: ind it ſhould bo remembered, therefore, that the Diſſenters 


nt cannot be juſtly reckoned to be any more obliged to thoſe wh 
| tindly do not again deprive them of it; than they are to thoſe 
| who as kindly, 0 not ſeize on their eſtates; or take away their 
lives: an obligation, which, I ſuppoſe, hath never been eltcem- 


el a reaſon for any peculiar gratitude 


gy is a complication of“ indecency, arrogance, and ingratitude:“ 
ind 1 will add, moreover, that it Way potbty: imply, (and, I 


think, 


ters, 
only 
their 
blles. 
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hap- 
on ot 
wing 
.66 {9 


[poſition to the court by the patriots of thoſe times, in order to ſecure the civil 
as well as the eccleſiaſtical conſtitution from the machinations of the Papiſts, by 
[excluding them from public offices; and the royal aſſent to it was procured by 
the Commons ſtopping the bill of ſupply till it was paſſed, 


- W it engaged, and then ſupported him, in the glorious enter- 
prize; it is to theſe, and ſuch as theſe, the Difſenters are, un- 
der God, alone obliged for their deliverance from unjuſt vio- 


Aup now, Sir, notwithſtanding the exceptions which have | 
taken to your premiſes, I will leave you in full poſſeſſion of your 
| concluſion: I will ſuppole, that the crime of reviling the litur- 


to the vigilance of thi Nate, at one time, vainly . anxious for ha | 
© eſtabliſhed religion, (Char. II.) at another, wiſely provident for the ſupport 
of civil liberty.” (Will. III.) The Author is certainly right with reſpet | 
to the toleration : it was entirely the work of the ſtate. King William engaged 
[in it heartily; partly, no doubt, to ſtrengthen the intereſt of civil liberty, of 
which the Diſſenters were to a man zealous friends; and partly, from a regard 
to religious liberty, of which he had all his life ſhewn himſelf a firm and ſteady 
patron. The teſt was not the work of Charles the IId. it was pufhed on in op- 
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think, it is che principal thing that can be implied i in it, though s 
you have not at all mentioned it,) great malignity and i inveter a 
cy againſt the church. But, turely, to confiſcate a man's goods, i 
and impriſon him for life, for any degree of any of theſe evil dif. 45 


politions towards the church, when diſcovered only by word, 
(though it be frequently, and they be ever ſo open and expli-. th 
cit,) and not by any injurious and dangerous overt- acts; mut . 


be coynſidered, one would think, by perſons of humanity, aud 1 
doubtleſs therefore by you, Sir, upon further reflection, to be we 
ſomewhat 700 ſevere and intolerant. Notwithſtanding all the bit. 808 
terneſs with which the puritans inveighed againſt the oflices of TP 
the church, (and which they did not do, till by oppreſſion they hs 
were provoked almoſt to madneſs,) the paſſing this act, in my Fa 
opinion, diſcovered a very intolerant ſpirit in thoſe ho, at that Fen 
wars had the conduct of public affairs, . 35 


Bu T perhaps it may be ſaid, that this meaſure was ; adopted | naty 
vol out of prudence, tor the ſecurity of the national eſtablith- {MW who! 


ment. You inform us, that “ the terror of theſe laws (for you WW oppr. 
e ſay, they ſeldom or never were fully executed) proved a prin- 2, 
= cipal means, under Providence, of prejerving the purity 5 IV 
well as decency of our national worſhip.” Which, give me lubm 
leave to ſay, Sd is paſſing no . compliment upon the n 1. partic 
tional worſhi * = fem { 
Dy purita 
Bur however that be: What had the 1 to t trom the expreſ 
revilings of the puritans, that ſhe muſt fence herſelf around with tomew 
human terrors? We are to ſuppoſe, ſhe had all the truth and law to 
argument, as well as the encouragement of the civil magiſtrats on, tha 
on her ſide. In this caſe, having recourſe to human berrors vis forbi 
bringing diſgrace on a good cauſe, and doing credit to a bi Poſing 
one. For the preſumption, in moſt men's minds, is always i the of 
favour of the cauſe which is oppreſſed and perſecuted ; and thai who de 
this is the caſe, is owing, partly to a certain generoſity in mam of the 
kind, which inclines them to ſide with the weakeſt, and thok latitude 

| | who 


Eilappre 


+ Comment, vol. iv. p. 51. Z 


L E T r E N i a 
who are ill treated ; and partly to a . which appears 


tained, terror wilbnot be employed. And for my own part, I 


as not only the} puritans, but many wiſe and great men in the 


could not in conſcience conform]; it is my opinion, the church 


ot wou'd have been in no more danger from the puritans of that 


age, than it is now in from the Dillenters of this. Such ſevere 


nature to ſpeak with temper and moderation, either of thoſe by 


N 85 


| {ſubmit to the conſideration of a gentleman of your profeſſion, in 


| ſeem to imagine, againſt the bitter reproaches and inſults of the 
| puritans, it ſeems to have been drawn with too great a latitude of 


m the expreſſion, I believe you will admit, and, I think, you have 


with ome where ſaid ſomething like it, that it is the excellence of any 


h and 
ſtrate, 
rs Wa 
) A bad 
rays In 
1d that 
n mag; 
d tholi 


il 


on, that the ſubject may know diſtinctly what is lawful and what 


poſing it be deſigned merely againſt reviling and outraging 
the offices of the church ? For, what is the preciſe 1dea of one 


A of it, or as the act expreſsly ſaith, of any thing 
0 A a 5 335 


not wholly unreaſonable, that while argument can be main- : 


am perſuaded, that the church, inſtead of inſuring its ſatety by 

theſe methods, greatly increaſed the number of its enemies, and 

inflamed their animoſity and inveteracy. Had the governors of 
the church or ſtate, at that time, made a few conceſſions, ſuch 


church, deſired; or, in caſe they had not thought proper to do 
this, if they bad indulged and tolerated thoſe puritans, Who 
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laws occaſioned the very crime they were intended to prevent: 
for the imbitter ed men's ſpirits, and inflamed their paſſions: 
and when the mind is greatly irritated, it is hardly in human 


whom, or of that for wich, men feel themſelves ill. treated and ; 


1wovrL D or ther hs (and it is an obſervation I would 


| particular) that, on ſuppoſition this act was levelled only, as you 


law to define offences and puniſhments with the utmoſt preciſi- 


is forbidden. But is this the caſe with the act before us, ſup- 


who declares or ſpeaks any thing, in open words, 1 in derogation 
of the common prayer? Surely under an expreflion of ſuch 
latitude may be included every man, who openly declares his 
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therein contained, or any part thereof; that is, every one who 


gives any of his reaſons for not. joining in the offices of the 
church; and he may, by a willing judge and jury, nay, ought, 
according to the literal ſenſe of the words, to be convicted upon 
this ſtatute. Now, ſuppoſing this law was intended only, as you 
ſeem to think, againſt inſulting and reviling the liturgy ; can ſo 
good a lawyer as Dr. Blackſtone approve of a ſtatute, which is 


ſq worded as to comprehend perſons who are > entirely 1 innocent 
of the crime . . | 


| Bur in truth, J cannot help thinking, that it it was the actual 
intention of thoſe who promoted this act, to put an effectual ſtop, 


if poſſible, to the puritans arguments as well as their revilings; 

and that, on this account, the act was ſo expreſſed, as to include 
every man who finds fault with the common prayer, though 
only in a way of argument. For certainly, that is, © in open 
words ſpeaking in derogation of it.“ The intent of the act 
at that time, I am afraid, was, to prevent the queſtioning any 
part of the ſervice of the church, either 1 in a way of 8 or 


| revilin g. 
. Berors 


* Having met t with one or two o perſons who conceive what i is have faid not 
ceeaſily reconcileable with what I before advanced in p. 32. 
ſerve, that in p. 32. 1 ſpeak of it as a felicily, that our laws "againſt hereſy 


I beg leave to ob- 


have not preciſely defined it, becauſe in zheſe times of lenity and moderation, it is 


not very likely that a jury will take npon them to defineit, where the law hath 


left it doubtful and undefined, and them at liberty to put a favourable conſtruction. 
But the ſentiment I here ſuggeſt i is, that if the judgment of the learned Com- 
mentator concerning the crime againſt which 1 Eliz. c. 2. F. 14. is levelled, be 


Tight, then there 1s a want of preciſion of another kind, not ariſing from the | 


uncertainty of the expreſſion, but from the latitude of it, which comprehends, and 
thereby binds down the jury (without leaving any room tor the interpoſition of 
their lenity) to convict, perſons who, in his opinion, are innocent; and there- 
fore he ought to have condemned this law for the impropriety as well as ſeverity 
of it; whereas in the former caſe, the impropriety might have been excuſed for 
the ſake of the good conſequence arifing from it through the lenity of the times. 
What Lhave ſaid in theſe two paſſages being thus brought into one point 
of view, I apprehend there will n not appear to be the leaſt inconſiſtency between 


them. 


articl, 


' 
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Bz Fort, Dr. Blackſtone, therefore, had declared his appro- 


bation of this ſtatute, and much more of the continuance of it 


to the preſent time, he ſhould have conſidered, what perſons ö 
and what caſes, according to its literal and juſt conſtruction, 

and perhaps according to its original intention, may be affected 

by it; and whether he would chuſe to vindicate it in its full ex- 
tent. In every view it appears to me very ſurpriſing, that you, Sir, 

wWhoqhave expreſſed yourſelf, on various occaſions, with ſo much 
lüberality of ſentiment, ſhould think * the continuance of this 
act not too ſevere and intolerant,” „ „„ 


Ar TER ſuch a declaration, 1 cannot be much ſurpriſed at 


your paſſing this encomium on the reign of Elizabeth, notwith- 
ſtanding it produced ſuch ſevere laws againſt nonconformity, 
that © the reformation was then finally eſtabliſhed with tem- 
« per and decency, unſullied with party-rancour, or perſonal 
« caprice and reſentment &. An impartial review of the ec- 


cleſiaſtical hiſtory of thoſe times, as it is exhibited by Fuller, 


Stry pe, and other credible hiſtorians of the church of England; 
is, I think, ſufficient to convince us, that there was, in that 

reign, a great deal of ill-temper, party-rancour, and perſonal pique 
and reſentment in the governors of the church, which entered 
much more than it ſhould have done into their deliberations and 
conduct concerning eccleſiaſtical affairs. The queen, it is true, 
at the entrance of her reign, diſcovered great policy and cau- 
tion, in the meaſures ſhe employed to take down the fabrick of 


Popery, which her ſiſter queen Mary had re-edified. Neverthe- 
leſs, through the whole courſe of it, there were few demonſtra- 


tions of temper and moderation in her, or in thoſe governors of 
the church whom ſhe principally eſteemed and preferred; 
| whereas there were many proofs and examples of unjuſt and 
| cruel ſeverity, towards thoſe Proteſtants who diſliked the leaſt 
| article in her eccleſiaſtical ſettlement, or who exprefled, 


My f | though 
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{ 
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ſire of a further reformation. The truth is, ſhe had enter - 
tained ſuch lofty conceptions of her ſpiritual as well as 
temporal prerogative, and was diſpoſed to maintain it, up- 
on all occaſions, with ſuch rigour; as cannot be eaſily 
reconciled witk any juſt notions of religious liberty, or with 


though in ever ſo humble and modeſt a manner, their de. 


any regard to the ſacred and inviolable rights of conſcience, 
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T7 SHALL not be thought deficient; 1 hope.” in that amiable 
1 virtue, candour, of which you have ſet a laudable example; 
if I obſerve, that ſome of the alterations in the late edition of 
your Commentaries, are not perfectly ſatisfactory. In particu- 
lar, the account in this eqition, as well as that in the former, 
| of the clauſe in the act of Miformity, 1 Eliz. c. 2. §. 9. againſt 
declaring or ſpeaking any thing in open words, in derogation or 
depraving of the liturgy, appears to me to be liable to ſeveral 
objections, « The continuance of this clauſe,” you ſay, “ to this 
time, in terrorem at leaft,” (thus you now chuſe to expreſs 
yourſelf) * cannot be thought too ſevere or intolerant ; when 
„e conſider, that it is levelled at the offence, not of thinking 
differently from the national church, but of railing at that 
„ church and its ordinances, for not ſubmitting its public judg- 
ment to the private opinion of others. For though it is clear, 
you add, “ that no reſtraint ſhould be laid upon rational and 
* diſpaſhonate enquiries into the rectitude and propriety of the 
© eſtabliſhed mode of worſhip, yet contumely and contempt are 
F what no eſtabliſhment can tolerate,” And then you remark, 
2 6 a rigid attachment to trifles, and an intemperate zeal for 
1 reforming them, are equally ridiculous and abſurd, But the 
latter is at preſent the leſs excuſable, becaufe from political 
F reaſons ſufficiently hinted at in a former volume, it would 
now be extremely unadviſable to make any alterations in the 
. ſervice of the church.” And in ſupport of this obſervation, _ 
pat 5 contumely and contempt are what no eſtabliſhment can 


6 {+ tolerate,” | 


"6 por eier To 


Pg 


„ tolerate,” you inſert this marginal note: © By an ordinance#, 
* 23 Aug. 1645, which continued till the reſtoration, to preach, 
_ &« write, or print any thing in derogation or depraving of the 
* directory for the then eſtabliſhed preſbyterian worſhip, ſuh. 
* jected the offender, upon indictment, to a. 3 line, 
T not OLE lifty pounds. (Scobcl, 98 5 


* 


Tuk firſt remark which I think proper to what relates to 


the approbation here given to acts in terrorem : to acts which 
are attended (like that in particular now under conlideration) 
with penalties too ſevere to be executed, conſiſtently with any 
principles of humanity, or even equity; which requires a due 
proportion between the puniſhment and the crime. And ſuch 
laws cannot, I think, be conſidered as the. offspring of political 


wiſdom, ſo much as of an arbitrary and tyrannical diſpoſition: 
For the laws of a wiſe ſtate ſhould on] 


be ſuch, if I am not miſ- 

taken, as may be carried into effe&, with reaſon and juſtice. 
The common law of England, in ar, is the voice of rea- 

ſon; andi its ſtatutes ed always ſpeak the ſame ge. 


MM 


Ix is not ien to Uh, that theſe la are made on] y in 
terrorem: an allegation, I fay, which can never vindicate them; 


for this obvious reaſon, becauſe they never contain in them a 


declaration, that they are made only in terrorem; indeed if they 
did, they would abſolutely defeat their own intention. That 
ſuch laws are not executed therefore, and that acts of ſeverity 
and cruelty are not in conſequence of them, and under their 


fanction, committed, is not at all owing to the laws themſelves, 
7 but 


* The words of the ordinance are, That what perſon ſacren ſhall wy intent 
to bring the ſaid directory into contempt and neglect, or to raiſe oppoſition 
againſt itz preach, write, print, or caufe to be written or printed, any thing 
in the derogation or depraving of the {aid book, or any thing therein contained, 
or any part thereof, ſhall Joſe and forfeit for every ſuch offence, ſuth a fun 
of monty as ſhall at the time of his conviction be thought fit to be impoſed 

on him by thoſe before whom he ſhall have kis tryal, provided that it be nat 
165 ; than five pounds, nor exceeding the ſum of fifty pounds. 
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but folely to the ſpirit of the times. And the laws themſelves are 
| neither better nor worſe, becauſe they do not happen to be exe- 
cuted. To form therefore a right judgment concerning them, 
eve ſhould examine them as to what they are in their own na- 


„ture, and on {ſuppoſition they will be executed; and approve or 
: Wl condemn them, as they appear in this view, to be either reaſons 
able or otherwiſe. Suppoſe a proſecution is commenced, that 
the law hath its' courſe, and that the penalty is iuflicted, the 
proper queſtion i is, What ſhall we think of the law in theſe cir- 

cumſtances? And: in the caſe before us, where the penalty is one 
hundred marks for the firit offence, four hundred for the ſe- 
| cond, and forfeiture of goods and chattels and impriſonment 
for life for the third offence, of ſpeaking in open words in de- 
rogation of the common prayer; I believe, on ſuppoſition of the 


may ſafely appeal to the moſt zealous partizan of the eſtabliſhed 


liturgy, whether there is any proportion between the puniſh- 
| ment and the crime. | 


B* SIDE s, the ſubjeck ſhould Jays be able to learn his con- 
dition under any law, from the Jaw itſelf ; and not be obliged 


co recur, for this purpoſe, to cond er wholly foreign to 
it; ſuch as the ſpirit of the times, and the chance that it will 
NY not be executed. This is not being under the government of 
er, under a known and equitable rule; it is being at mercy * 
Chat it is being ſubject to fortuitous events, of which no eſtimate can 
7) be taken. Now every law is unreaſonable, which leaves the 
ber ſubject in a condition ſo inſecure: Every law deſerves to be con- 
* demned, which brings the infliction of an unreaſonable aud diſ. 


[proportionate puniſhment, within the power of every one who 


ba takes upon.him to be an informer or proſecutor ; ; and which af- 
yſition fords, therefore, no ſecurity from injuſtice and oppreſſion. (for 


thing every penalty more ſevere than the offence deſerves, is, in 
proportion, unjuſt, and oppreflive); I fay, every ſuch law 
mould be exploded, as leaves no ground of exemption. 
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be not from Vyvitice and oppreſſion, | but the bare preſumption 
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that there will be no proſecutor, and conſequently that the lay 


will not be executed: which really amounts to this very had 
compliment upon the law, that the people will diſcern the ini. 


quity of it, and have more wiſdom and moderation than thoſe 


Vo enacted it. However, it muſt be confeſſed, this is not al. 
wuays to be expected; and therefore (to uſe your own fervent ex. 
preſſions concerning the laws in terrorem againſt the Payisrs) 

it ought not to be left in the breaſt of every mercileſs bigot to 

« drag down the vengeance of thoſe occaſional laws upon inof- 

„ fenſive, though miſtaken, ſubjects; in oppolition to the le- 

40 nient inclinations of the civil magiſtrate, and to the deſtructi. 


e on of vary pr inciple of toleration and religious 1 * 


[x 


* Comment. vol. iv. book 4. chap. 4. page 57. Penal laws are never wa 


rantable againſt any mere ſyſtem of religion: and yet they may be juſtified a. 
gainſt the ſyſtem of the church of Rome, becauſe it is not merely a corrupt 
and erroneous ſyſtem of religion, but a wicked conſpiracy for the extirpation of 

all who oppoſe her enormous ſuperſtitions and uſurpations: and hath uniform: 
ly appeared to be ſo, wherever her power hath been predominant. Upon this 
conviction, very ſevere ſtatutes have been enacted againſt the papiſts, in theſe 


kingdoms, at thoſe particular periods ſince the reformation, when peculiar dau- 
ger was apprehended from their machinations. Theſe Jaws. are nevertheleſ; 
every day violated with impunity. And the reaſon is, that they have ſeldom or 
never been executed ; becauſe they are of ſo ſevere and ſanguinary a nature, 


that the idea of executing them, ſhocks the humane and liberal ſentiments of 


the age. lt is, notwithftanding, always requiſite to be on our guard again 


the prevalence of Popery, that implac able enemy to the general liberties of 


mankind, as well as in particular to our own happy conſtitution. But the dan. 
ger, L apprehend, would be more effectually prevented by laws which might be 


1 properly executed, than by laws which the genius and ſpirit of the times hare 
rendered as dormant as if they were obſolete. The ſyſtem of Iz ws eſlabliſhed in 


Holland would perhaps deſerve conſideration, That wiſe people, I am inform. 


ed, permit no Jeſuits at all in their country, and no prieſts but natives; nd 
money to be carried out of their dominions upon a religious account, no at- 


tempts to make proſyltes, and the like. And in caſe of a breach of any one 


of theſe regulations, the place of worſhip belonging to the Roman Catholic, 


(for under the preceding reſtrictions, they are tolerated in Holland) i in the dif 


trict where the offence 1 is committed, is a ſhut up. This makes it 8 
| 2 
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Ix any one plead the danger ariſing from impunity, as an 
excuſe for the ſeverity of that law in particular, which we have 

now in contemplation ; I profeſs, I cannot perceive, as I obſerv- 
ed in my fourth letter, any ſuch mighty danger ariſing from 
mere words ſpoken in derogation of the common prayer, ſepa- 
rate from any violent and outrageous overt acts, as will be a 


. tolerable excuſe for e ſo 5 Wee 
. | F Bb 6 You 
| be the intereſt of their religion, fob nary individual to obferve the laws of his 
: country; and the conſequence is, that there is hardly ever a convert attempted 
7 to be made to Popery ; and the Catholics,. the deſcendants of popilh anceſtors, 
or thoſe who come to ſettle in the provinces, are preſerved, or weaned, from 
: any attachment to a foreign intereſt; and at the ſame time, having no ſhare in 
10 the magiſtracy, and their numbers and perſons. being well known, the danger 
$I which might be apprehended from their principles, is in great meaſure pre- 
he's cluded : perhaps in a greater degree, than where the laws are ſo ſevere, that, 
n ol except 1n caſe of overt acts of treaſon or rebellion, they can never be executed. 
_ I have made theſe obſervations, becauſel apprehend, laws in terrorem will in | 
cheſs any caſe anſwer very little purpoſe. I am however perſuaded, that to guard 
dau- againſt the prevalence of Popery, by every method which appears to be calcu- 
\olef lated for that end; in Proteſtants, whom Papiſts ſtile heretics, and as ſuch 


_ elleem fit for nothing but extirpation in this world, and damnation in the next, 
| is mere ſelf-detence, And, thanks to the Catholics, whilſt they have among 


ture, 
__ them ſuch writers as the author of the life of Cardinal Pole, who in this pro- 
= teltant kingdom has the audacity to write a cool apology for the flames which 
_ ere kindled in Smithfield by queen Mary, they will not let us overlook the ne- 
3 cellity of taking every meaſure requiſite for our ſecurity, againſt their pernici- 
bt be ous and perſecuting principles and practices. : 
; have It is very extraordinary, that this act inflicts the 150 penalty upon open 
ed in ords ſpoken in derogation of the common prayer, as upon the overt act of ob- 
ulorm: . tructing the reading of it. It enaQts, «© That if any perſon whatſoever ſhall i in 
es; 00 any open words, declare or ſpeak any thing i in the derogation of the common 
no at: prayer: or by open fact, deed, or by open threatnings, ſhall unlawfully. : 
ny ons interrupt or let any parſon, vicar, &c. to ſing or ſay common and open pray- 
-holics, er, or to miniſter the ſacraments, in ſuch manner and form as is mentioned 
he din the ſaid book; he ſhall for the firſt offence forfeit one hundred marks, for 
-« 10 i the ſecond four hundred, for the third all his goods and chattels, and ſuffer 


1: impriſonment for life,” 1 Eliz. c. 2.4.9, 10, 11. Is the offence of ſpeaking 


\ gainſt the common prayer, of the ſame magnitude with obſtructing the read- 
8 of it, perhaps by violence? If not, where is the wiſdom and juſtice of mak - 
ing the penalty, in theſe two very different caſes, the ſame? 
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| ſets his argument in a light calculated to convince or confound 


„ | ' — 5 — hav 
You endeavour, however, to ſupport your opinion, that“ the thir 

„ continuance of this act to the preſent time, in terrorem at wh: 
ce leaſt, is not too ſevere and intolerant,” by ſuggeſting, tht is te 
e it is levelled at the offence, not of thinking differently from dec] 
e the national church, but of railing at that church and its or- que! 
% dinances for not iuhmitking its public judgment to the private cula 
opinion of others.“ I readily admit, that the act is not le. aſſer 
velled againſt thinking differently from the national church: on ti 
it would be a grofs abſurdity, if it were; inaſmuch as mere tavo 
thought can never came under the COgnizance of any human in th 
law whatſoever: But there is ſurely a medium, in all cates, be. ment 
tween thinking and railing; I mean aſſerting and arguing: and 
therefore ſuppoſing (but not granting) this act to be intended T. 


merely againſt railing, I think, with ſubmiſſion, you ſhould have be 
attempted, atleaſt, to define the crime more accur ately than you WE © tit! 


have done; that under the notion of railing, a man's merely de- | what 
claring his ſentiments, and arguing in ſupport of them, may mode 


not be conſtrued to be within the intent of this act. Any one MW whetl 
who conſiders the uſual courſe of religious controverſy may ob- 
| ſerve, that what preſſes cloſe upon an adverſary, what cannot be 


quirin 
| moun 
| gation 
| 8), OT 
| 10 mu 
tions 2 


_calily anſwered, is very apt to be exclaimed againſt as miſrepre- 
ſentation and abuſe; and the diſputant, who only reaſons, if he 


his adverſary, is preſently charged with railing. Nothing 1s 
beſtowed more indiſcriminately, than ſach language; for bigots 


of all parties, who ſee no difficulty on their own fide, take it for 1 
8 


granted, when they cannot get rid of an untoward conſequence ate 
charged upon them and their principles, that the fault is neithe 3 
in the cauſe which they eſpouſe, nor in their management of it; a poſtafi 
and therefore they cry out upon foul play in their antagoniſisW* toutou 
upon their miſrepreſenting and reviling what perhaps they on K U 
exhibit in a right point of view. To draw the line between rem, wh 
ſoning and reviling, in every caſe, is indeed no eaſy matter; a kber's E Ty 
l¶˖ muſt beg your excuſe, Sir, if I preſume to ſay, that I belient thead this 
you found it lo, by the lax and. uncertain ſtate. in which vo ching in e 


hu i the inte 


r 1 .. 71 


have left this queſtion; oppoſing only the two extremes of 
thinking and railing to each other, and leaving it in doubt in 
what claſs, whether of things allowed, or of things prohibited, 


is to be ranked reaſoning in ſupport of direct politions and plain 
1 declarations. But was it right to leave a PEN! of this conſe- 
. quence wholly doubtful and undetermined ? | Becauſe, in parti- ; 
c Wl cular cales, it may be difficult to mark the difference between 
e- aſſerting and reaſoning on the one hand, and railing or reviling 
4 on the other, was it right, that no exception ſhould be made in 
re tavour of a man's declaring his ſentiments, and ſupporting them 
an MF in the belt manner he! Is able j in the way of realorung and argu- 
. ment 8 
nd 5 
Jed Ys v admit it, Low, to be clear, « that no reftraint mould 
e ©& be laid upon rational and diſpaſſionate enquiries into the rec- 
ou titude and Pr opnety of the eſtabliſhed mode of worſhip.” In 
de- what degrec enquiries concerning the propriety of the eſtabliſhed 
ny mode of worſhip may come within the intendment of the act, or 
one whether they do at all, I will not pretend to determine. En- 
ob⸗ J quiring, in the proper import of the term, may not perhaps a- 
t be mount to declar ing or ſpeaking any thing in open words in dero- 
pre. gation of, that is, advancing a plain poſition againſt, the litur- 
f he gy, or any part of it. But then: [ apprehend, the queſtion 1 is not 
und fo much concerning mere enquiries, as concerning direct poli- 
ag i lions and arguing in ſupport of them*; the act, as 1 before ob- 
r „ „„ ſerved, 
it for a 3 = 


* A Jexrned biſhop obſer ves, that * it is ſomething odd, to have two creeds” 


we | (the Nicene and Athanaſian) „ eſtabliſhed in the ſame church, in one of which 
either © thoſe are declared accurſed, who deny the ſon to be of the ſame uſia, or by- 
of it poſtaſis, with the father; ex eteras upoſtaſeos e ouſias phaſkontas einai — 
onal © toutous anathematizei e Latholike kai apoſtolike Ekkleſia. Symb. Nicen. vid. 


Socrat. Hiſt. Eccl. I. 1. c. 8.) © and in the other it is declared, they cannot 
be ſaved, but periſh everlaſtin gly, who do not aſſert, that there is one hypoſ- 
« taſis of the Father, and another of the Son.” See the late biſhop of Clog- 
ther's Efſay on Spirit, p. 146. edit, 2. I ſhould be glad to know under what 
head this direct charge is to be arranged; whether it amounts to declaring any 
[thing 1 in derogation of the liturgy ? and conſequently, whether it comes with- 
in the intendment of the act? 7 
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ſerved, being plainly levelled againſt allowin g thoſe who diſlike 
the liturgy, or ſcruple the uſe of it, to aſſign and defend the 
grounds of their opinion and practice; and that even when at- 


tacked by others. So that whatſoever be the caſe concerning 


mere rational and diſpaſſionate enquiries into the propriety of 


the eſtabliſhed mode of worſhip, I preſume it is very plain, 
from the expreſs words of the ſtatute, that every poſitive aſfler- 


tion or declaration of a perſon's ſentiments concerning the im- 
propriety of that mode in any one reſpect (the act referring not 
ally to the book in general, but to every part of it, and eve. 


ry thing therein contained”) comes wichin the meaning of 


© ſpeaking in open words in derogation of the common prayer.” 


And this obſervation, if it be Juſt, as I think it is, ſuperſedes all 


_ occaſion of diſtinguiſhing between aſſerting and reaſoning on 
the one hand, and railing or reviling on the other; becauſe it 
ſhews, that the act alike comprehends and condemns both of 
them. And therefore, Sir, unleſs you intend to prohibit every 


ſuch aſſertion or declaration of opinion concerning the impro- 
Priety of any part of the eſtabliſhed mode of worſhip, though 


ſupported by the moſt ſubſtantial reaſons, I hope you will, as 
with ſubmiſſion I think you ſhould, retract your approbation of of 
theſe ſeyere clauſes in the act of uniformity. 


1 any al at ths church and its ordinances, lam not the ad- 
vocate of ſuch perſons. Railing 1s al ways unwarrantable, and 


never ſerviceable. And yet I ſuppoſe, if it hath ever been cm- 


ployed againſt the common prayer, it hath ſeldom been for the 
_ reaſon you aſſign, that the church“ will not ſubmit her public 
judgment to the private opinion of others.” I rather think, 
in ſuch caſes, it is generally owing to an imagination at leaſt, 
that the object of ridicule is really contemptible; and that the 
public judgment is not ſo very ſacred, as to ſanctify every thing 
which hath the ſanction of public authority. Whether this ap- 
prehenſion be ſufficient to Juſtify | ſuch conduct, is 2 different 


conſideration, | 
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You endeavour, I perceive, to ſupport your approbation of 


this act, by remarking, that“ contumely and contempt are 


% what no eſtabliſhment can tolerate :?* and in confirmation of 
this, you have inſerted this note in the margin, that, “ by an 


« ordinance 23 Aug, 1645, preaching, writing, or printing any 


« thing in derogation or depraving of the directory for the then 


e eftabliſhed preſbyterian worſhip, ſubjected the offender upon 
« indictment to a diſcretionary fine, not leſs than five, and not 
« exceeding fifty pounds.” Iam ſorry, Sir, you ſhould pay ſo 


great a compliment to this ordinance (ſo much beyond what [ 


think it delerves) as to produce it in defence of this favourite 


act of Elizabeth. It is fo far from being, in my humble opinion, 
an authority ſufficient to give countenance to a thing diſputable 


or exceptionable, that the framers of it were very culpable in : 
following the bad example ſet them by that act. And yet it 


ſhould 1n juſtice be obſerved, that even in this inſtance of reta- 


liation (which, I admit, cannot be juſtified) they aſſigned a far 


more moderate penalty than was before done; a fine not leſs 


than five, yet never exceeding fifty pounds, being much below _ 


one hundred marks for the firlt offence, four hundred for the 


ſecond, and forfeiture of goods and chattels and impriſonment 
for life for the third. And this they laid, not as in the caſe 


before them, upon * declaring or ſpeaking any thing in 2 
6 words,“ but only upon © preaching, writing, or printing, 


in derogation or depraving of the directory, with intent to Y 


« bring it into contempt o or neglect, or to raiſe oppoſition againſt 
600 it. 29 | | 


Bu T notwithſtanding, Sir, the favourable light | in 1 you 


have placed this ordinance, I cannot prevail upon myſelf to ap- 
prove it. For ſure I am, whatever religious inſtitutions cannot 


| be ſupported, without the aid of ſuch penal ſtatutes or ordi- 


nances to ſecure them from contempt and ridicule, had better 
not be ſupported at all. If reaſon and argument are on their 
| hae, contempt and ridicule in the end, will do them no real 
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; prejudice ; and provided reaſon and argument are not on their 
_ fide, it is no matter how ſoon they are diſcarded. By this, Sir, 
you may perceive, that I have no better opinion of pena] laws in 


| ſupport of a Preſbyterian, than of an Epiſcopal eſtabliſhment, 


The Preſbyterians, I confeſs, formerly copied too nearly the 
example of the Epiſcopalians. The genuine principles of univer— 


fal and impartial liberty were very little underſtood by any; 


and all parties were too much involved in the guilt of intolerance 
and perſecution. The Diſſenters in our times freely acknow- 


ledge this, and condemn the narrow principles of many of their 


predeceſſors; having no objection to tranſmitiing down to pol 
terity, in their true colours, the acts of oppreſſion and intole- 

rance of which all ſects have been guilty ; not indeed, as is ſome- 
times done, with a view ot encouraging ſuch conduct in one 
party by the example of others ; but of ex poling it alike i in all 
and preventing it wholly, if ! in time to come. 


Tar obſervation, which you make at the doſe? namely, 
that © arigid attachment to trifles, and an intemperate zeal for 
0; reforming them, are equally ridiculous and abſurb;' would. 
I admit, be very juſt, and quite applicable to the preſent caſe, pro- 
vided only the things in queſtion were merely trifles. But that 
is gratis dictum; and. I believe, you will allow, that in mattcrs 
of this nature, the moſt venerable ipſe dixit deſerves no 1 egaid: 
and that even your authority, Sir, reſpectable as it is, cannot 
claim the privilege of being ſubſtituted in the room of rea'on 
and evidence. 


WIr E ſubmiſſion, Sir, the power of decreeing rites and ce- 
remonies, and authority in controverſies of faith, claimed by 
the church; the authoritative abſolution of ſin, in the viſitation 
ol the lick* the e of frog hopes of the happineſs cf 
Tome 


*The rubrick orders, that the ſick perſon ſhall be moved to make a ſpecial 
&« confeſſion of his ſins, if he feel his conſcience troubled with any weighty 
« matter. After which confeſſion the prieſt 2 abſolve him, (if he humbly 


and heartily deſire it) after this ſort: 
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| ordained, ſaith, . Receive the Holy Ghoſt— 


preſſes it) © of God's favour and gracious goodneſs towards him,” 
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ſome perhaps of the worſt of men, in the burial of the dead; 


and the pronouncing damnation, in the creed aſcribed to Atha- 
naſius; certain, inevitable and everlaſting damnation, upon e- 
very one that doth not believe the whole of it“; and in gene- 
e 8 N | = 


. Our Led Tefus Chriſt who hath left power 65 hits church to abſolve al fins 


ö « ners who truly repent and believe in him, of his great mercy forgive thee 


© thine offences: And by his authority committed to me, I abſolve thee from all 
( thy ſins, in the name of the F ather, and TV the Sons and of the Holy Ghoſt, 
10 Amen.“ | F 5 


"And how this authority / is ated to the prieſt, may be ſeen i in the office of | 
ordination, where the bithop, putting his hand on the head of the perſon to be 
-Whoſe ſins rf ou doſt forgive 


« they are forgiven ; and whoſe ſins HO doſt retain, they are retained; in the 5 


| name of the Father, of the Jos and of the Holy Ghoſt. Amen.“ 


"There | is ſomething. Gantlay'} in the office of Sen where the biſhop 
lays his hand on each individual, “ % certify him by this fi few” (as the collect ex- 
Though 
the twenty- fifth article, by the way, affirms, that“ confirmation hath not Any | 
* viſible ſ n or ceremony ordained of God”. 


IT thoſe expretfians and actions are er od according to hats obvious im- 


' port, and as I fear they are often underſtood, as in the one caſe conveying, and 
in the other exerciſing extraordinary powers; they mean 799 much. 


It they are 
underſtood, as they are ſometimes explained, or explained away rather; they 


are in danger of being conſidered as nathing better than ſolemn riding, as 
| 6 graſping at the ſhadow of an authority” 
| Stebbing in his inſtructions of a pariſh miniſter to his pariſhioners on the ſubject 
| of popery, part 2. p. 37, 33) © which we muſt all renounce. What elſe do 
| © we, when we pretend to abſolve conſcience? We may uſe an hundred diſ- 


(to uſe the words of the late Dr. 


« tinctions, if we pleaſe : we may ſay, that the abſolution is not authoritative, 


but declaratory ; or, thatit i is not judicial, but miniſterial : but if you would 
j 10 ſpeak to be underſtood, you muſt ſay, that with reſpect to any real internal 
| © effect it is NOTHING ; and you will ſpeak truth too: for all the reſt, if you 
j ee will preſerve to God his preregative to forgive ſin, are words without mean- 
i et ing.” I only add, that it would be more manly, rational, chriſtian, to 
alter ſuch paſſages, than to attempt to explain them: which, I apprehend, ti 
is impoſſible to do, in a way conſiſtent with reaſon and ſeripture. 


* It is obſervable, that with reſpe& 1 to thoſe concerning whom the K 


| fan creed declares, that they ſhall WITHOUT DOVBT r periſh everlaſtingl: ; the 


buriz) * 
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ral, the impoſing ſuch unſcriptural forms to be ufed in the puh. 
lic ſervice, and ſuch doctrinal articles to be ſubſcribed, as many 
wiſe and good men in the church can with difficulty, if at all 
reconcile to their real ſentiments : theſe and ſeveral other parti. 
culars which might be mentioned, wirh all due deference to 
your judgment, Sir, are no trifles. And though I am not dif- 
poſed to caſt unjuſt or ſevere reſlactions upon any of the public 
forms, I really cannot help hinting upon a proper occaſion (with 
all due reſpect to the ſtatute) how things appear to me; how in- 
deed they have appeared to others, not to Diſſenters only. but 
to many who have been the glory of the Eſtabliſhed Church; 
and have, nevertheleſs, wiſhed for alterations 1n theſe and ma 
ny other particulars; ſuch alterations, as you, Sir, eſteem ve- 
ry improper to be attempted ; becauſe, you ſay by the act of u- 
nion between England and Scotland, the conſtitution and wor— 


ſhip of the two churches reſpectively are rendered immutable : a 


point, which deſerves to be diſtinctly ex1mined. I am, Sir, &. 


LET: 


burial office, appointed to be read over the ſame perſons, if they are not ex- 


- communicated, thanks God that he hath in GREAT ME RCY ein them to bins | 


el . and HOPES that they reft i in Chriſt, 


It is not my deſign to enter upon the particulars of the controverſy between 
the Church and the Diſſenters. They may be ſeen on the Diſſenting fide, in 


all their ſtrength, in the Diſſenting Gentleman's ( (1 think, unanſwerable) Letters 


to Mr. White. I only obſerve, that if the ember and authority, claimed in 
the twentieth article, of decreeing rites and ceremonies and deciding contro- 
verſies of faith, be once proved, the debate will be brought to a ſhort iſſue: but 

till then, the ground of diſſent will remain firm; ſince there can be no obligati- 
on upon us, in point of conſcience, to congly with any rite or ceremony, 0r 
any deciſion of faith, which we do not ourſelves perceive to be divinely ap- 


pointed; and that, whether it be of greater or leſs importance: nay, it is ra- 


ther our duty to oppoſe the 7mpiion of all ſuch rites or ſuch articles, out of re- 


gard to the ſovereign authority of Chriſt ; ; which, in ſuch caſes, i is the ſol; 


ground of e upon Chriſtians. 
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HE attempts to procure a further reformation in the 
church have been many and various. But while I enjoy 


my liberty as a Chriſtian, and a Proteſtant Diſſenter, I am not 


folicitous, on my own account, whether any alterations are 
made in the conſtitution or liturgy of the church of England, I 
deſpair of ever ſeeing the terms of conformity ſo enlarged and 
liberal, as to invite me into the eſtabliſhment. But when I con- 
ſider, that there are perſons already in the communion, and e- 
ven in the orders of the church, who deſire, and endeavour to 


obtain, a reformation of various particulars which they, as well 


as Proteſtant Diſſenters, think ought to be reformed; I am 


| ſorry, on their account, and for the intereſt of religion in 


general, whenever L ſee difficulties thrown in the Way of a de- : 
ſign fo laudable, and ſo deſireable. In this view, it is with no 
ſmall concern, that I obſerved you laying ſo much ſtreſs on the 

tollowing ſentiment : That“ an alteration in the conſtitution or 

« liturgy of the church of England, would be an infringement 
of the fundamental and eſſential conditions of the union be- 
« tween England and Scotland, and would greatly endanger 


0 that union“. 1 


1 will . firſt make ſome remarks upon this queſtion, accord- 
ing to your ſtate of it ; and then explain the particular view in 


| which, 1 think, it ought | to be conſidered. 


loss ERVE that you allow, that, aotwithſilandiy g the act of : 


union, and the conditions therein enacted, there is a competent 
| authority! in the Britiſh parliament for making ſuch alterations 


Cc 0 


Comment. vol. i. p. 98. 


+. TTX + „ 
in the OWN Y And if ſo, whether the parliament ſhould ven- 


ture to exerciſe that power, is merely a queſtion of prudence 


and expedience. You declare your opinion that, * it will en- 
« danger the union.” With ſubmiſſion, I cannot conceive, 
there could be any great danger! in a parliamentary review and 
alteration of ſuch things, as it would be agrecable to the mem- 
bers of the church of England themſelves ſhould be altered ; 
and eſpecially if it be apparent to the whole world, that the 90 
ſign takes its riſe in the church of England itſelf, The Scots 
| would then have no reaſon to be alarmed; and I hardly think 
they would be ſo; 
dent for any rations} in their church, except what they them- 
ſelves ſhall defire. Conld we {uppoſe, indeed, an attempt made 
of alterations in the church of England, at a time when the Scots 
had reaſon to apprehend a deſign, formed in England, to make 
alterations in the church of Scotland ; and that alterations here 


were only made to arniſh a kind of precedent for carrying that 


deſign into execution; they might, and probably would, be 2. 
| larmed. But I cannot ſee, for my part, any dangerous conle- 
QUENCES in the parliament” s making what are generally conſider- 
ed to be real improvements (even tho” it ſhould not be thought 
abſolutely neceſlary to make them) 1 in either church, provided 


4K 4 It may be juſtly Jonbted, 5 Gaith the tenen Commentatar, cc whether 
6&6 ſach an infringement of the act of union (though a manifeſt breach of good 
faith, unleſs done upon the moſt preſſing neceſſity) would conſequently dif 
«© ſolve the union: for the bare idea of a ſtate wi. hout a power ſomewhere 
e yelted to alter every part of its laws, is the height of political abſurdity.” 
Comment. vol. i. p. 97. 98. note. And in the Reply to Dr. Prieſtley, P-44 
| ſpeaking of the power of alteration, he ſaith *«* it muſt neceſſarily reſide in the 
s ſupreme legiſlature of the united kingdoms.” Again, p. 46. Indeed! 
„have allowed, that the power of new- modelling the churches both of Eng- 
4 land and Scotland (however aungerons its exertion —_ be) ll reſides! i 
% the parliament of 8 Britain.“ | 


F See: Comment. vol. iv. p. TY where the author faith, « it would now 
fince the union) ** be 33 unadviſable to make any alterations in the fer- 
c vice of the church; unleſs it could be ſhewn, that ſome mãnifeſt impiety of 
6 * ſhocking abſurdity ould follow from — it in its preſent Fane” 


becauſe the caſe here ſuppoſed: is no prece- 


it 
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it be done only i in conformity with the general ſentiments and 
deſire of the reſpective churches themſelves. We ſec, in fact, 
that the paſſing the patronage: act, in reſpect to the church of 
Scotland, was attended with r no ſuch formidable conſequences as 
you ſeem to apprehend ; though it was an infringement of the 
union, the more dangerous, becauſe that act was paſſed under 
the influence of Queen Ann's laſt miniſtry, in oppolition to the 
5 general ſentiments of the Scottiſh nation. 


IN hat ! have ſaid, 1 las left all confideratian of the inten- 
tion of the act of ſecurity of the church of England, included in 
the act of union between the two nations, entirely out of the 
queſtion. But after all, permit me to aſk, Whether it 45 not 
| the ſpirit and deſign of theſe acts of ſecurity i in both churches 

to prevent the incroachments of one upon the other, after the 
union took effet? It muſt certainly be admitted, that an appre- 
henſion of ſuch incroachments vpn: each other, was the occaſion 
1 thoſe acts; ; for if it had not been for the dangers apprehended 
by each church from the other, thoſe acts of ſecurity of the 
{ two churches had never been paſſed at all: and from the occaf on 
„ We may Infer the . 


Dy SIDES, if no alwration muſt be made i in cither of the wo 0 
churches, berate the act of union hath ſettled things! immuta- 
bly in each: then the act of union amounts to a declaration of 
| the legiſlature, that they would, and their poſterity ſhould, al- 
a Ways think and act exactly as they did at that time: which, as 
here Dr. Prieſtley obſerves, in his letter to you, publiſhed in the 
ity.” St. James's Chronicle of October 10, 1769, is ſo abſurd, that 
p. 4% one would not willingly impute it to two ſuch auguſt aſſemblies 
SW the parliaments of both Ein gdoms. 


Z "Dye there i is another'y view in which this point may "bit conſider- 

ö ed, independently of any enquiry, what was the deſign of the 

ö two parliaments, or the two nations, at the time when the act 

1 . | of union was enacted ; ; and which, 1 think ! is the true one: 
| aud it is thig: 


90 


here ſuppoſed; 


LET YET 


I BELIEVE it will be admitted, that in all pacta conventa, or 
union treaties, thoſe conditions which are previouſly inſiſted up- 
on by either of the contracting parties in its own favour, and 


in which the intereſt of the others is not involved; though they 
are ratified in ever ſo ſolemn a manner, are neverthelels alter. 


able, with the free conſent of that party who is alone intereſted 
therein. This is perfectly conſonant to reaſon, and to the nature 
of ſuch ſolemn pactions. 
unalterable, that they cannot be reverſed in the caſe which is 
that is, where the only party intereſted in the 
condition, and who inſiſted upon it for his own behoof, releaſes | 
the obligation, and conſents to have it altered. And if this prin- 


Indeed, no conditions can be made ſo 


ciple be allowed, the propriety of the application of it to the 


preſent caſe will appear, if we conſider, that the union between 


England and Scotland, though an incorporating union in ma- 
ny, was not ſo in all reſpects ; and particularly that in their 


cccleſiaſtical capacities, or with regard to their reſpective 
churches, the two nations, who were the original contracting 
parties; ſtill continue ſeparate bodies: I ſay, the two nations 
were the original contracting parties; for this ſhould be care- 
fully obſerved, that, ſtrictly ſpeaking, | 


the two parliaments 
were not the contracting parties, but the two nations ; for 


whom, and on whoſe behoof, the parliaments were only agents, 
or plenipotentiaries, executing an expreſs or implied truſt, And 


if ſo, either of the two churches, or nations, may authorize an 


alteration of any condition ſtipulated merely in its own favour, 
that is, the Engliſh or 


and in which the other hath no intereſt; 
the Scottiſh nation or church, may 15 from the condition 
demanded and enacted in its own favour, even though molt ſo- 


aa "of Jem declared to be immutable. And on this footing, I mean 


on the free conſent of the party intereſted therein, the parlia- 
ment of Great-Britain may make the alterations in queſtion. 


In DEE ED, you tell us, that “ without diſſolving the union, 
« you do not {ee how the ſenſe of cither nation could now be 
. le. 
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c ſeparately taken ;” (that is) © how the Scots Peers or Com- 


« moners could be prevented from voting either for or againſt 


« the repeal of the acts of uniformity, in caſe it were moved in 
« either houſe}.” And I admit, that as the two parliaments are 
now ſunk into the one parliament of Great Britain, the ſenſe of 
the two nations cannot be ſeparately taken in parliament. But 
if the ſenſe of the two churches, or nations, in their ſeparate ec- 


Lad 


cleſiaſtical capacity, may be known, that will be a ſufficient 


foundation for the parliament to proceed upon. For inſtance, 
if any alterations were requeſted of the parliament by the gene- 


rality of either of the two churches or nations ; or, if, upon a 


motion in parliament for ſuch alterations, and ſuch motion be- 
ing ſufficiently known, they were not in a reaſonable time pe- 
titioned againſt by any conſiderable number, the parliament 
might preſume a general conſent, and mult form their Judt: 
ment of this from the notoriety of the fact. 


Ax D this | is the footing upon whi ch, I think, the caſe ſhould - 


be put; and not merely upon a competent authority in the : 


Britiſh parhament to make alterations in the two churches, 


And Iam of this opinion, becauſe the parliament of Great-Bri- 


tain is to be conſidered as guardian, or in truſt, for both churches ; 


| and therefore cannot have any authority, that is, right, inherent 


in itſelf (for nemo poteſt, quod non jure foteft) to diſpenſe with the 
conditions of the union, w hick were previouſiy declared to be 

unalterable, in thoſe particular reſpefts in which the two nations 
ſill continue ſeparate bodies; here, I think, nothing but the con- 


ſent, expreſſed or implied, of each of theſe bodies, as to the con- 


dition ſtipulated in its own favour, can be ſufficient Warrant for 
an alterationf. = 


Le r 
. Reply to Dr. Prieſtley, p. 43. 


1 The learned Commentator obſerves (Comment. vol. i. p. 98. note) that 


| © ſuch an incorporate union” as that between England and Scotland, « is well 
* diſtinguiſhed by a very learned prelate from a federate alliance, where ſuch 
| © an infringement” of it, as making alterations in either of the churches, 
| © would certainly reſcind the compact.“ — ow it happens, that England and 


Scotland, 
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LET = this be illuſtrated by the caſe of the Diſldents 3 in Po- 


land: Can it be thought, that there was an authority in the 
' Polith diet to vacate the ſolemn pada conventa, and the rights 
and privileges of the Diſſidents grounded upon them ? I appre- 
hend, the Diſſidents diſallow, and proteſt againſt, ſuch right or 


7 authority in the diet; and, I think, with reaſon ; but they would 


have no ſuch reaſon to complain of any infraction of the origj- 
nal ſettlement, if no alterations had been made but at their owa 
. or with their own free conſent. 


On the whole, this ſtate of the queſtion appears to me to be 
the only one that is conſiſtent with the general nature of go- 


| verament as 2 truſts, with the. facred regard due to ſuch pacia 
| | conventa, 


Scotland, in their ecclefiaſtical capacities, are not incorporated, but only in a 


| ſederate alliance, and therefore, by his own argument, the parliament can have 
no right to make alterations in either of the two churches, without its conſent ; 
fince the compact would be ther by reſcind d: but with men C0: . it Cer- 
tainly may; waren non fit injuria. 


* The leamed aurhor TV II that «© the bare idea of a ſtate without 4 


„ power ſomewhere veſted to alter every part of its laws, is the height of poli 
tical abſurdity.” (Comment, vol. i. p. 97, 98. note. A polition, which Lag. 
prehend, ought to he, in ſome meaſure, explained and limited, For, if it re- 
fers to thoſe particular regulations, which take place in conſequence-of imne- 
morial cuſtom, or are enacted by poſitive ſtatute, and at the ſa:ne time are {ub- 


ordinate to the fundamental conſtitution, from which the legiſlature itſelf de. 


rives its authority; it is admitted to be within the power or truſt veſted in the 


legiſlature to alcer theſe pro re nata, as the good of the ſociety may require. 
But this power, or authority of the legiſlature to make alterations cannot be 


ſuppoſed to extend to the infringement of thoſe eſſential rights and privileges, 
which are reſerved to the members of a free ſtate at large, as their undoubted 


birthright and unalienable property. I ſay, in every free ſtate there are ſome 


liberties and privileges, which the ſociety have not given out of their own 
hands to their governors, not even to the legiſlature: and to ſuppoſe the con- 
trary (if I may be allowed the expreſſion) would be the height of political abſur- 
dity; ; for it is ſaying, that a ſtate is free and not tree at the ſame time; or, which 
| the Kade thing, that its | members « are poſſeſſed of liberties, of all which they 


may 


may | 
pleaſu 
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conventa, as the act of union, and with the rights thereby re- 


ſerved to each of the two churches; and, on thoſe accounts, to 
be much preferable to acknowledging on the one hand, a power 
in the parliament to diſpenſe with ſuch ſolemn conditions, when, 
and as far as, they ſhall think there is ſufficient ground for it; 
or to holding, on the other hand, ſuch conditions to be Uaalte⸗ 
rable, whatever change of circuntances ; may render an altera- 


tion, in the e opinion, expedient and W £3 


1x Mort, this argument, drawn from the immutability of the 
church in conſequence of the act of union, between the two 
nations, ſeems to me to be an uſeful engine to be played off by 
thoſe who are averſe to any altenggions ; EF but] believe, (I ſpeak 
Be only 


may be div Ned at the will of the legill ature j that! is, , they enjoy - during 


pleaſure, but can claim no pr f in them 


In a word. not hing is more certain than that government, in the general na. 
ture of it, is a truſt in behalf of the people. And there cannot be a 
maxim, in my opinion, more ill grounded, than that there muſt be an ar- 
ltrary power lodged ſomewhere in every government. If this were true, the 
different kinds of government in the world would be more alike, and on a le- 
vel, than they are generally ſuppoſed to be. In our own government in parti- 


cular, though no one thinks with more reſpect of the powers which the con- 


ſtitution hath veiled in every branch of the legiſlature; yet I muſt be excuſed 
in ſaying, what is ſtrictly true, that the whole legiſlature is ſo far from having 


an abſolute /oaver, that it hath not any porter in ſeveral caſes that might be menti- 


oned, For inſtance, their authority does not extend to making the Houſe of 
Commons perpetual, or giving that Houſe a power to fill up their own vacan- 


cies; the Houſe of Commons being the repreſentatives of all the Commons of Y 


England, and in that capacity only a branch of the legiſlature; and if they 
concur in deſtroying the foundation on which they themſelves ſtand ; if they 
annihilate the rights of their conſtituents, and claim a ſhare in the legiſlature 


upon any other footing, than that upon which the conſtitution hat h given it to | 


them ; they ſubvert the very truſt under which alone they act, and thereby for- 
feit all their authority. In ſhort, they cannot diſpenſe with any of thoſe eſſen- 
tial rights of the people, reſpecting their liberties, properties, or lives, the pre- 
ſervation of which ought to be the great object of government in general, as it 
is of our conltitution in particular. See an excellent paſſage to this purpoſe in 
Dr. Hutcheſon's Syſtem of Moral Philoſophy, book 3 3. ca; 7. vol. 2. p. 2575 

at the 8 g. 
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Txrar the authority by which they are 1 and made 
neceſſary to the inſtitutions of Chriſt, and to a participation of W. thoſe 
Chriſtian ordinances, may be reaſonably called in queſtion. The I larm. 
twentieth article of the church of England aflerts, indeed, . conſid 
66 that . to it. 


only i in general,) would not have much ſtreſs laid 1 upon. it by Wl « 4 

thoſe who are inclined to them, | % ar 

How EVER, if it be ſo, that the act of union renders every Te 

tittle and iota of the charch conſſ itution and liturgy immutable; ugg 

this conſideration furniſhes the ſtrongeſt argument for their ſe- iM 185 

parating entirely from the church, who are diſſatisfied with the REY 

_ preſent ſtate of things in it; inaſmuch as this invariable lettle- el 

| ment e all hope of future amendment. Valid 

Is your er to Dr. Prieſtley you ſays vou have neither a5 T 

ce leiſure, inclination, nor ability to dip your ſelf in theological the | 

cc controverſy k.“ Will you tub er me to remind you, Sir, that, 1 

if this be the cafe, you ſhoul Fnot have decided a theological 14 

controveriy, on which volumes have been written, in ſo ſum- cy 125 

mary a manner as you have done, when you ſay, „that many ot 

« Diſſenters divide from the church upon matters of indilfer- W 3 0 

. 0 ence, or in other words, upon no reaſon at allt.“ tions, 

55 fo: judge of the propriety and truth of this aſſertion ; ; I firſt | 0 on 

1 obſerve, that it is not agreed on both ſides, that the things in IG 

| _ queſtion are indifferent. And, I think, whoever reads the Di- 53 he 

| ſenting Gentleman's excellent letters to Mr. White, and conl:- of Fi 

| ders his objections to the preſent terms of conformity, mult at 185 25 

1 leaſt admit, that a great deal may be advanced to prove, that "ME 

| the things in debate are not indifferent, but ſuch as every judici- 

| ous, as well as conſcientious perſons, may reaſonably ſcruple to Sc 
3 comply with. However, even Tuppoting them to be indiffer- by 

| ent, Tobſerve, = LETS 

* | ie, 66 

1 


* Reply to Dr. Prieflley, p. 37 38. 


„ | I Comment. vol. iv. p. 52, 


t rr 4; 85 
et that the church hath power to decree rites and ceremonies, 
© and hath authurity in matters of taith,” But this the Diſ- 


| ſenters muſt be allowed to controvert. They aſſert, that Chriſt 


C&W 


iſ⸗ 


nſi- 


Bat 
lici- 


alone hath this authority; that no power can make that neceſ- 
ſary, wb * he hath not made neceſſary; and that what is indif- 
ferent in ii hνn nature, ought to be left indifferent in practice, 
and ſhould not be bound upon Chriſt's ſubjects either. by civil or 
eccleſiaſtical laws; neither of which can, in this caſe, be cf any 


ny, as being both alike of human 0¹ igin. | 


That os all things ſhould be done decently 4001 in ardar®. 5 


they admit; and in the ſenſe of the apoſtle Paul, they aſſert 


with as much zeal as any other perſons. But they think, there 
is a manifeſt difference between circumſtances of natural decen- 


cy and order, which are neceſſary to be agreed upon and obſerv- 
ed, in order to the performance of any divine worſhip at all; 


| and ſuch rites and ceremonies, ſuch additions to divine 1 
tions, as are not at all neceflary, in the reaſon of the thing, or 
by any law of Chriſt; but only injoined by a human, that is, in 
this caſe, incompetent authority. N power in the church to 
decree rites and ceremonies, and authority! in matters of faith“, 
is a principle ſo extenſive in its influence, that under the Wade 
ot it, have grown up all the enormous innovations and ſuperſti- 
tions of the church of W And if Difſenters ſhould diſco» 


8 1 Cor. xiv. 40. 


n The following obſervations of Dr. Prieſtley, upon this head, in his View 


of the principles and conduct of the Proteſtant Diſſenters, p. 59, are very ſen+ 


The 
leed, 
that 


ble. It ſhould be conſidered,” faith he, that a power of decreeing rites and 
| ceremonies, is a power abſolutely indefinite, and of the very ſame kind with 
£* thoſe claims, which, in things of a civilnature, always give the greateſt a- 
4 larm, A tax of a penny is a trifle; but a power of impoſing that tax is never 
conſidered as a trifle, becauſe it may imply abſolute ſervitude in all who ſubmit 
eto it. In like manner the enjoining of the poſture of kneeling at the Lord's 

Supper is not a thing worth diſputing about in itſelf, but the authority of 
- enjoining it is; becauſe it is, in fact, a power of making the Chriſtian reli- 
gion as burdenſome as the Jewiſh, and a power that hath actually been car- 
{© ried to that length in the church of Rome, Nor do We ſee any conſiſtence 
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preſented as acting upon no reaſon at all. 


86 V 
ver any averſion to giving countenance to ſuch a principle, and 
its genuine conſequences, excuſe me, Sir, if I think, they are 


more than pardonable in ſo doing, and ſhould not have been re- 
I am, Sir, Oc. 


in the charck of England rejeating the anthority of Rome in theſe things, 
. and impoſing her own upon us.“ | 


Again, p. 66, Our anceſtors, the old puritans, had the ſame merit in op- 
«© poſing the impoſition of the ſurplice, that Hampden had in oppoſing the 
208 levying of ſhip-money. In neither caſe was it the thing itſelf they objected 
« to, ſo much as the authority that enjoined it, and the danger of the þrece- 
„ dent. And it appears to us, that the man who is as tenacious of his relig. 
* as he is of his civil liberty, will oppoſe taem both with equal firmneſs, 


„ All the difference then, in the conduct of men who equally value their li. 


* berty, will be in the ine and manner of oppoling theſe incroachments upon 


« jt, The man of a ſtrong and enlarged mind will always oppoſe theſe things 


in the beginning, when only the wenne can have any eſfect; but the weak, 
the timid, and ſhort ſighted, will attempt nothing till the chains are rivet- 
« ted, and reſiſtance is too late. In civil matters, the former will make his 


« ſtand at the levying of the firſt penny by improper authority; and in matters of 
religion, at the firſt, tho' the moſt trifling ceremony, that is, without reaſon, 


% made neceſſary; whereas the latter will wait till the load, in both caſes, is 
« become too heavy to be either ſupported or thrown off.” And by theſe rea- 
ſons ke ſupports his remark, p. 58. that «© the oppoſiti on made by the firſt. 


«© nonconformiſts to the injunction of a few ceremonies, was an argument of 
«« great ſtrength of mind; and that they ated upon more juſt and enlarged view 


s of things, than thoſe who ſuperciliouſly affect to ſtigmatize them as men of 
c qaveak minds.” Whether the puritans underſtood the principles of liberty {6 


thoroughly, and acted upon ſuch enlarged views of things, as they are here 
repreſented to have done, I will not pretend to ſay. Of this, however, I an 
very certain, that all theſe obſervations are true and juſt as «opted to the mo- 
dern Diſſenters. 5 
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| « would be no longer the hath of EnglandX. 5 
traordinary 1 Some have talked of the ſecurity which 
| may ariſe to the church from this excluſive privilege; and you 
intimate it yourſelf, when you ſay, it is the magiſtrate's duty 

| to pr otect the church by this method. 
| on I know not what kind of alliance or contract, in which this 
| exclufive privilege was ſtipulated for the church. 
| church would loſe her exiſtence and efence without it, ſeems to 
What! cannot the church be eſtabliſhed in 
| the poſſeſſion and enjoyment of her own peculiar temporalities, 
| her tythes, prebends, canonries, archdeaconries, deanries, and 
| bilhopricks by law, unleſs ſhe engroſs all civil as well as eccleſi- 
| aſtical offices to herſelf? Can there be no legal eſtabliſhment of, 
| and no legal and national proviſion made for, a church, unleſs 

all the offices and emoluments of the ſtate are annexed to it? 
| Was there no national church properly eſtabliſhed by the law in 
ö England till the teſt· act was enacted, which appropriated all civil 
offices to perſons of her communion, in the reign of Charles the 


| be very ſtrange, 


F897] | nA 
LE TT ENVY 


BIR; 
OBSERVE in your Commentaries a very remarkable paſ- 


ſage, Which aſſerts the abſolute neceſſity of excluding all 


| Diſſenters from civil offices, as a thing efential to the very idea 
| of a national eſtabliſhment.—You ſay, “ He,” (that is the ma- 


&. giltrate)1 is bound to protect the eſtabliſhed church, by admit- 
« ting none but its genuine members to offices of truſt and emo- 


(6 lument : for if every ſect was to be indulged in a free com- 


„ munion of civil employments, the idea of a national eſtabliſh- 


© ment would at once be deſtroyed, and the Epiſcopal church 


Others have inſiſted up- 


D d 2 Second? 


* Datmimake vol iv, p. 53. 


That is ex- 
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68 | EIn I. 

Second? And is there none now in Scotland, where civil offices 
are not confined to the Preſbyterians, who have been hitherto 
ſuppoſed to be the eccleſiaſtical eſtabliſhment in that country? 1; 
there, I ſay, no ſuch eſtabliſhment in Scotland? is the very idea 
of it deſtroyed, and the Preſbyterian church no longer the eſta. 
bliſhed church of that part of the united kingdom? | appre. 
hend this will hardly be affirmed ; and if ſo, an excluſive right 
to civil offices cannot be eſſential to the very idea of a church 


eſtabliſnment *. 


1 5 E E D, I would not willingly ſuppoſe any / thing ſo unjuſt 
can be eſſential to an eccleſiaſtical eſtabliſhment. For certainly 
good ſubjects, if they are by law deprived of the capacity of 
ſerving their king and country, in thoſe offices for which they 
are qualified, and which poſſibly they might otherwiſe obtain, are 
_ injured by ſuch excluſion. I do not ſay, that the actual poſſeſſion 
of civil offices is the right of any ſubject ; but a capacity of ociug 
clected or appointed to them, is the right of every good ſub- 
jet; and being deprived of that capacity is plainly an injury; 
and every injury done a man merely for his religion, and not on 
a civil account, is, in my opinion, a degree of perſecution: | 
$hROW no other definition of e than that it is an in- 

| Jury 


* The paragraph, which gave len to che Pescsding remarks, is gr eatly 
altered -1 in the new edition : it now runs thus: « He,” that is the magiſtrate, 
wis bound to protect the eſtabliſhed church: and, if this can be better effected by 

ee admitting none but its genuine members to offices of truſt and emolument, 
e he is certainly at liberty / to do; the diſpoſal of offices being matter of favour 
« and diſcretion.” He is bound to protect the eſtabliſhed church, faith the 
learned Commentator : 
of every religious perſuaſion ; but none of any perſuaſion, at the expence of all 
the reſt, and by encroacking on their undoubted rights, amongſt which we are 

to reckon, though not the ada! poſſeſſion of offices, yet certainly a c-pacity of 

being appointed to them; which is not a © matter of favour and diſcretion ;' 


of the dude confidence. Whether ſufficient reaſon can be afligned, for in- 
fringing this right in regard to Froteſtant Diſſenters, is conſidered in a the ſuble 
quent part of this letter. 


the truth is, he is bound to protect all good ſubjects, 
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on _ 


ATEST-LAwò, appropriating all civil offices to the members 


of the church, hath beem vindicated, even on ſuppoſition of its 
being contrary to the law of nature, by inſtances of municipal 


1 made, in direct oppoſition to the law of nature, for the 
public good*. But in ſuch Caſes, the advantage to the public 
SE ought 


1 


edit 4. 


In Mr. Foſter's late viſitation ſermon (preached at Chelmsford May 22, 
1770) entitled, + The eſtabliſhment of the church of England defended upon 
« the principles of religious liberty.“ I find the fireſs of the argument for an 
eſtabliſhment, together with an excluſion of all but its own members from civil. 


offices, laid upon the following ſentiments: What ſecurity,” ſaith the au- 


thor, © doth the eſtabliſhment require tor its preſervation and defence ?” To 
| which he anſw ers, It only doth not put arms into the hands of its enemies. 
elt requires only, that thoſe who profeſs to diſſent from i its doctrines ſhould be 


« excluded from offices of power and influence in the government, that 1s, they 


« are kept out of ſituations which would render their opinions dangerous to 


| « that mode of religion which the conſtitution hath adopted and made its 
| « own.” 


<Q 


5 For every ſtate, as well as every individual,” he ſaith, 
* hath a right to judge for itſelf in matters of religion, or to chooſe i its own 
religion. p. 14. 


The reaſon, upon which every 


Again, I obſerve, that t by te. che date 0 chooſing its own en religion, the au- 
; thor 


89 
jury inflicted on a perſon for his religious principles or profeſſi- 


» See the Biſhop of Glouceſter 5 Alliance between Church and State, p. 15 


With reſpect to what is here advanced, as the foundati- 
on of the whole ſuperſti ucture, that every ſtate hath aright to chuſe its own 
10 religion as well as every individual; I obſerve, that the ground of this in- 
| ference in theſe two caſes, is very different, 
| individual hath a right to chooſe his own religion, is, becauſe religion is the 
| reſult of perſonal conviction, and the rewards of it ſought and obtained, not 
| by collective bodies, but by individuals, as the fruit of their own perſonal cha- 
In the caſe of a ſtate, or civil ſociety, chooſing a particular 
| religion, thoſe grounds of election which I have mentioned can have no place: 
| theſole intereſt which a civil ſociety can have in this matter, is its promoting the 
| good order of the community; ; and this is effectually provided for by the ma- 
giſtrates encouraging the general principles of religion and morality which pre- 
rail amongſt all parties, and which are by no means peculiar to any enn 
| Them or mode of worſhip. 
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tion would have been true, but nothing to the purpoſe. 
individual to chooſe the religion which he is to profeſs and practiſe, and the 


7 

90 „ I. 
ought to be very apparent, and of conſiderable moment; and 
even then, is rather to be conſidered as an eo for ſuch 5 
tions 


# 
— 


thor means, chooſing a religion in order to its being eſtabliſhed, with excluſion 
of all but its own members from civil offices and emoluments. 
caſe from that perſonal choice, which every individual makes of a religion ſor 


A very different 


himſelf. 


Had he meant no more thin that the ſeveral members of the irate, 


or the mugiſtrates and perſons in office, have a right, as individuals, to judge 


for themſelves as mueh as any other members of the community; the obſerva- 
But the right of an 


right of a ſtate to chooſe the religion which it is to eſtabliſh, and on the profel- 


ſors of which it is to beſtow an excluſive title to its civil offices, are thinos 
widely different; particularly i in this reſpect, that the former, the right of an 


individual to chooſe his own religion, interferes in no reſpect with the rights of 
any other perſon ; whereas the latter, the right claimed by a ſtate firſt to 


_ chooſe, and then to eſtablith with an excluſive teſt, a particular religion, daes 
incroach upon the rights of others, by laving upon them an incapacity of en. 


joying thoſe privileges and advantages to which, in common with their fellow 
ſubjects, they havea natural claim. 


However, ce ſuch an ellablichment. with excluſion of all but its own mem. 
te bers from civil offices,” the author faith, „ isa meaſure neceilary to ben. 
* dopted, in order to prevent the ill effects of the peculiar opinions of others, 
«« firſt upon their own paſſions, and in conſequence upon the peace and order 


of that ſociety, which having choſen and eſtabliſhed a different mode of 
ce religion, muſt have the 8 right to preſerve what it hath thus eltablifn.), 
„that it hath to preſerve ittelf, ” 


Upon this I would obſerve, that the de- 
fence and preſervation of lociety i in general, and all its members, from the il 
effects of the peculiar opinions of the different ſects of which it conſiſts; that is, 
from violence (for the weapons of re aſon and argument, he immediately adds, 
are left untouched in their hands) I ſay, the defence and preſervation of all 


the members of ſociety are abundantly provided for, if the magiſtrate, as con- 
| ſervator of the public peace, iaterpoſe to prevent their perſecuting, or any way 


moleſting each other. To Fontider, as the author does, perſons of different 
religions ; perſuaſions as © enemies” when he repreſents the ſecurity of a relioi- 
ous eſtab}i:thment to be that & it on! y doth not put arms into the hands of its 
enemies,” is, I think, no very liberal notion, But if they are ſo, I do not ee 


but the influence and authority of the magiſtrate over the whole community 
may controul chat enmity, and keep it within proper bounds; nor can J think, 
that partiality to any one ſe, taking it into his peculiar good graces t0 the ex- 
it rather ſeems 
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tions from the law of nature, or general principles of equity, in 
the e imper fect 82 of ſocicty, than as a full and abſo- 

„ | lute 


calculated to enflame it, to create no ſmall jealonſyin thoſe ho have the mono» 
poly of civil offices and emoluments, and no leſs envy in thoſe who are deprived 


of them. lt is very obſervable, that a ſpirit of domination and contention a- 


roſe in the Chriitian church in proportion to the increaſe of the emoluments 


and power of its eccleſiaſtics; and that till Chriſtianity was incorporated with 


the ſtate or civil conflitution, in the time of Conſtantine, there were no ex- 
amples of the debates and diviſions among Chriſtians, iſſuing in actual per ſecu- 
tion of each other, on account of difference in religious ſentiment; but no ſoon- 


ner were wordly emoluments connected with the profeſſion of it, and either be- 


ſtowed by the court, or obtained by the ſuffrages of the people, than the great 
ſtruggle was, who ſhould poſſeſs them excluſively ; and the ſeveral parties, as 


the moſt effectual means of annihilating each others pretenſions, fell to hereti- 
cating, anathematrzing, and perſecuting one another, But if the Emperor 
had favoured all alike, had either diſtributed temporal emoluments among them 

equally, or rather had conferred them upon none, I apprehend the peace of 
the church and the world would not have been ſo ſcandalouſly violated, as it 
hath been, by contentions for riches and power among the ſeveral Chriſtian 
ſects, and eſpecially their reſpective eccleſiuſtics, and by their mutual perſecuti- 


ons and violence. The large temporalities with which the church was ſoon 


endowed, and the e e which was at length beſtowed on the pope raiſ. 
ed the church of Rome, and the whole fabrick of popery, to the enormous 


height to which they afterwards arrived. And from popery the Proteſtants 
brought with them, nd retained among them aſter the reformation, an un- 


happy attachment to the ſhackles of human authority, and of human inventi- 
ons and definitions; and as the natural conſequence, a rigid, intolerant ſpirit, 
In a word, if we examine the matter cloſely, we fhall find, that human inven- 7 
tions in divine worſhip, human definitions of taith, and the excluſive enjoyment : 


of wordly emoluments, as the reward of adhering to a particular ſyſtem which 


happens to be eſtabliſhed ; theſe are the things, which have produced whate- 
yer there is of an hoſtile ſpirit amongſt the various ſects of religioniſts, and cre- 


ated all that neceſſity (if there be any) of mutual ſelf-defence on. which the au- 


| thor ſo much enlarges. Aboliſh human inventions, and human definitions, 
| which human pride ſor the credit of the reſpective parties is elways concerned | 


to ſupport, and remove that monopoly of worldly emolaments for which this 


author pleads fo ſtrenuouſly ; and, religion being no longer a matter of ſecular 


intereſt, the ſpeculative differences concerning it will hardly excite more con. 
tention than different ſchemes of philoſophy; and its different modes, than 


| Ciflferent manners and cuſtoms in civil life. Men will eaſily apprehend, as 
DS: ſoon 
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_ _ worſhip in pariſh chavckes and cathedrals, be any longer permitted. 
for the ſame reaſon no toleration ſhould be allowed; becauſe, under a tolera- 
tion, there will perhaps be as great a variety of religious ſentiments and modes, 
as if there were no eſtabliſhment at all: and perhaps a renee 4 for as Biſhop 
Stillingfleet ſomewhere obſerves, whatever limits, divides;' 
bliſhments, founded upon human creeds and human canons, prevent the ſerip- 

ture from being regarded as the only rule of faith and order, and the only 
center of union. 
which hath been the grand ſource ot all the ſes, and all the ſharp contenti- 
ons among them, which have ever diſgraced and divided the Chriſtian church, 
And can we then reaſonably aſſert the neceſſity of excluſive eſtabliſhments, as 

a cure for the evils which they themſelves have cauſed ?-—Whatever uniformi- 
ty hath been produced by them in reſpect to human creeds and forms, (in which 


e the conſequence,” p. 15. 
5 he, © lie equally againſt the right of an individual to chooſe his religion, and 
„ defend his choice? This right,” he adds, „cannot be completely exerciſed 
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lute ju/tification of them. However, ſhould an excluſion of good 
ſubjects from civil offices on a * account appear, upon 
2 examination, 


* 


ſoon as their ambitious and intereſted views ceaſe to miſlead their judgments, 
that the eſſence of religion, which lies in a few general principles, and in good 


affections and habits, may very well conſiſt with an almoſt infinite variety of 


ſpeculative opinions, and external modes and forms; and unity of affection will 


eſtabliſh that peace and tranquillity in the chriſtian ere which by fruitlel; 


endcavours after uniformity of ſentiment and practice, hath been in great mea. 
ſure, I had almoſt ſaid, wholly baniſhedfrom it. Nor can I think, that where men 
live together 1 in peace and harmony, a diverſity of reli gious ſentimei ts and prac- 
tices is in itſelf an evil, or any way prejudicial to ſoeiety. 
| ſome more effetual meaſures ſhould be taken than have yet been taken, to put 
an end to that variety of ſentiment which (till ſubſiſts amongſt the members of 
the national church, notwithſtanding they ſubſcribe and uſe the ſame creeds 


I am ſure, if it be, 


and formularies; nor ſhould that remarkable diverſity between the mode of 
Indeed, 


excluſive eſta. 


It is the advancin of theſe into the room of the ſcriptures, 


for my part I can ſee no advantage) they have often produced likewiſe, either 


a great degree of bigotry where the compliance hath been ſincere, or of hypo- 
eriſy, where, as hath been frequently the caſe, men have been dend to profeſs 


and practiſe what they diſapprove and condemn. 


To the Slaton.” that upon the principles of this Kernen, 4 4 Date hath a 
14 right to eſtabliſh and defend a falſe religion as well as the true one, —the 
„ Koran, the Viedam, and erery other the molt abſurd, and even impious ſyſ- 
« tem of doctrine and worſhip ;** the author replies, that he . acknowledges 
But then doth not the fame objeRion,” ſaith 


in either caſe, but at the hazard of chooſing a falſe religion,” But there 15 
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examination, not to be at all for the public good, then the ve- 
ry foundation of this defence (ſuch as it is) of an excluſive teſt 


is entirely deſtroyed. The queſtion therefore is, What is that 


public good HUN from a teſt-law, and the excluſion of good 
ſubjects from civiꝭ oflices, which overbalances the right that e- 
very ſuch ſubject hath, on principles of reaſon and equity, to a 
capacity of being appointed to ſuch offices ? 


this eſſential difference in the two caſes, that the individual who chooſes a falſe _ 
religion, ſeldom doth any prejudice by that wrong choice to any but himſelf : 
vhereas a ſtate chooſing, and eſtabliſhing a falſe religion, with an excluſive 
right of civil employments (which amounts not only to defence, but to encou- 
ragement) lays ſuch inducements thereby in the way of all its ſubjects to em- 
brace a falſe religion, as few comparatively are able to withſtand; and entails. 
lkewite this falſe religion on poſterity, by laws, which, while there are great 
W orldly emoluments one xed to the obſervance of them, will not eaſily be re- 
pealed or altered. And thus ſuch motives as are with the generality irreſiſtible, 
tothe embracing of a falſe religion, are eſtabliſhed and perpetuated, to the en- 
tire and perpetual excluſion perhaps of the true religion, And this conſequence 
is the more likely to follow, if, as the author aſſerts, “ every late muſt have 
a right to require, that thoſe who are appointed to the duty of public in⸗ 
0 ſtruction by the ſtate ſnall inſtruct the people in thoſe doctrines which it 


« hath eſtabliſhed, and no other.” p. 17. But none of theſe bad conſequen- 
ces follow from that perſona] choice, which an individual makes of a falſe re- 


ligion. And it is ſurpriſing, that theſe two caſes ſhould ever be conſidered as 


parallel. or that any ſenſible man, as the author certainly is, ſhould argue 
from the one to the other. In a word. true religion, as well as true philoſo- 


phy, is, I think, more likely to prevail and flouriſh upon the foot of its own | 


intrinſic evidence, than by the interpoſition of human authority ; which we 


ſee, in fact, over the largeſt part of the world, by far, eſtabliſhes a falſe 


religion, and exclndes the trne; and indeed nothing elſe can be expected, when 


religion depends for its reception and eſtabliſhment upon princes and politicians, | 
who are too often under the dominion of ſuch maxims and views as are diame- 


trically oppoſite to its genuine principles and ſpirit. Whereas if the obſtacles, 


every where raiſed by human anthority to the entrance and prevalence of true- 
religion, were removed; and this heavenly gueſt ſuffered to recommend her- 
ſelf to all by the luſtre of her native charms, and the evidence of her divine o- 


riginal; I believe, the event would be a wonderful demonſtration of the truth 
of that old e : Magna ell veritas, et prævalebit. 
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Vyow the moſt general view of this point, it cannot appear 


to be for the good of the magiſtrate, or the ſtate, to be deprived 


of the power of availing itſelf of the ſervices of any good ſubjects, 
I.!1 is, ſurely, for the advantage of the ſtate, that none ſhould be 


rendered incapable of civil emiployments but thoſe whoſe affecti- 


ons or principles render them fu ſpected to the civil government; 
that is, who do not g 
ſubjects: for the wore numerous the perſons are who are capa- 
ble of ſuch appointments, the greater is the probability of a pro- 


5 per choice, provided thoſe who make it diſcharge their 88 a 


1 the public v with agelity: and judgment. 5 


I may be alledged, perhaps, that the krete bath wilcly 
a conſented to grant the church this excluſive privilege in order 


5 to obtain the greater good of the ſpecial ſervices of the church, 


in inforcing the duties of imperfect obligation, ſuch as grati- 
tude, hoſpitality, generoſity, &c. which human laws cannot ef. 
fectually inforce ; and of an alliance with her, and a right by 


grant from the church to -a ſupremacy over her, and to the 


power of appointing her mini ters apd officers. 


Wirn regard to the fory vice which the church does the fl. ate, 
by inforcing the duties of imper fect obligati on, and by which ſhe 
is ſuppoſed to merit, in part, her excluſive privilege to civil Ot: 
ces; I obſerve, that if this be a reaſon for allowing capacity ot ci- 
vil employments to good ſubjects of any one religious perſuaſion, 


it is a valid reaſon for extending it to good ſubjects of all religi- 


ous perſuaſion, and in particular, to the Proteſtant Diſſenters. 


For, in their religious aſſemblies, theſe virtues are inculcated, 


; perhaps with as good effect, and with as much utility to ſociety, 


as amongſt Chriſtians of any other denomination, Vpon this 
ſtate of the caſe, therefore, no ſufficient cauſe can be aſſignee, 
why they ſhould be excluded from a reaſonable and proportion: 


able ſhare of the favour of the ſtate. 


As 


give proper teſtimony of their being good | 
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As for the church's giving up her independence and ſupre- 
macy, and the appointment of her officers or miniſters, to the 


on the part of the church, may be ſuppoted to amount. And 


church; and in this ſenſe, the church could confer upon the 


it any nev IDA or increaſe its civil power, 


eccleſiaſtical, and to the appointment of her church officers ; 


civil offices. And thele, it is ſaid, are the terms of the grand 


vil offices, except the members of the eſtabliſhed church. But 


it doth not appear, that any ſuch terms were ever concerted and 


agreed between the church and the ſtate; it appears, on the 
Ave contrary, that no ſuch can be ſuppoſed or implied, on any fair 
ind equitable principles. For, all the peculiar temporalities of 


0 the church being ſolely the grant of the ſtate, and her particu- 


vernment of the church of courſe belonged to that authority 
miniſters and officers of the church, ſhe doth it upon this foot- 


eſtabliſhment. Now, on this ground, the ſtate was in undil- 
puted poſſeſſion of all the power of church- government, and 


| Joys, before any teſt was appointed, or nonconformiſts were by 
law excluded from civil offices. This excluſive right, therefore, 


ſtate; it may be proper to enquire, to what this condeſcenſion, 

here it ihould be remarked, that the ſtate hath a right to a ſupre- 
macy over all perſons, whether clergy or laity, of every religi- 
_ ous perſuaiion, within her dominions; a right, founded in the 


nature of civil government, independent of any grant from the 


ſtate no ſupremacy which it had not before; ſhe could not give 


Tu . meaning „therefore, of this grant of ſupremacy muſt 
be, that the arch admitted the ſtate to a ſupremacy in cauſes 


in lieu of which ſhe claims an excluſive right to the poſſeſſion of 


alliance between the church and ſtate, upon which is grounded 
the equity of a teft-law, excluding all from the poſleſſion of ci- 


lar form and conſtitution being eſtabliſhed by its laws, the go- 


which formed and endowed it; and when the ſtate appoints the 


ing, that the proviſion made for their ſupport is her donation and 


of the appointment of church- officers, which ſhe at preſent en- 


Ee 2 „ now 
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now claimed by the church, to the offices of the ſtate, could be 

no part, no term, no condition, of the ſuppoſed ig, treaty of 

alliance between the church and ſtate, The claim is entirely 

novel; it is an uſurpation upon the ſtate, an attempt to intro- 

duce a new term or condition into the original contract, which 
ought therefore to be rejected as inadmifſible. 


Ir it be ſaid, that the church bath Furchen this excluſion of 
Proteſtant Diffenters from civil offices, by confenting to a tole- 
ration of their religious profeſſion and worſhip ; 5b that 
this tree enjoy ment of their religious liberty was a natural right, 
of which they were never deprived but with manifeſt injuſtice; 


and the granting of their religious liberty, therefore, or the re- 


pairing. .of one act of injuſtice, can never be conſidered as a ſufli- 


cient reaſon, or tolerable excuſe, tor a violation of their civil 


= rights; Y that 1 is, committing another act of nuſtice. 


1z it be farther alledged, that the church's exclallve enjoy. 
: ment of civil offices comes in as a balance to the toleration, as 
an acceſſion of ſtrength to the church; in order to counterpoile 
the danger which might accrue to her, were 


ted to a free evjoyment of civil oflices* : (whereas her ſecurity 
velore 


* Thus. argues the author of The Alli ance, Ge p. 296, 207. and giv es him— 
elf the credit of being of the ſame ſentiments with King William, whom lie 
ſtiles, perhaps jultly, the beſt and greateſt of our monarchs; applauding his 
equal conduct in his different ſtations of Prince of Oran ge and King of Eng- 
land: which conduct he thus repreſents. When King James, a Papiſt, de- 
«© manded of his ſon-in-law, with whom he was then on good terms, his ap- 

6 probation of a toleration and abolition of the teſt, the Stadtholder readily con- 
«e curred with the ſcheme ofa zo/eration, but utterly condemned an abslition of 
the teſt. When afterwards he became King of a free people, the Prote/tant Dil. 
« ſenters, likewiſe, in their turn, demanded both. His conduct was uniform- 
ly the me. He gave them a foleration, but would not conſent to ab 
„ fe ti. The only fault I find with this account is, that it is not hiſtory, 
but Vat e. The fact is, that when King James aſked the Prince's approbation 
of the abalition of the teſt, he meant, and the Prince underſtood him to mean, 


a repeal of it as to the Papiſii, as well as the Proteſtant Diſſenters; and it was 
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before the toleration conſiſted in this, that every man, whether 


in or out of oflice, was by law conſidered as à member of the 


church, 


with reſpect to the former, the Prince refuſed his approbation. When after- 


wards he became King of England, he was ſo far from reſuſing the Proteſtant 


Diſffenters the repeal of the telt as to them, that he had che deſign very much at 
heart; he ſignified it in council, and i in a ſpeech on the occaſion, earneſtly re- 


commended it to his parliament, that white he“ doubted not they would ſuf- 


« ficiently provide àagainſt Papiſts, they would leave room for the admiſſion of 
« all Proteſtants that were willing and able to ſerve:“ adding, * This con- 
© junction in my ſervice will tend to the better uniting you e yourſelves, 


« and the ſtrengthening you aga ainſt your common adverſaries.” And accord- 
ingly, when a claule for repealing the teſt as to Proteſtant Diſſenters, which 


was inſerted in the bill for ſettling the oaths, was rejected; the King, being 


roeſolved to purſue his deſign, procured another clauſe to be propoſed to be in- 


ſerted in the ſame bill, in order to qualify all perſons for places, who, within 


a year before or after their admiſſion into them, had received the ſacrament, 
either according to the uſage of the church of England, or in any «ther Prote/* 


tant congregation : which clauſe was alſo rejected, notwithſtanding the 1 
of the cohrt in its favonr, See Tindal's continuation of Nan, vol. i. p. 120, 
—123. edit. 8vo. 1758. The condut of tne Prince and the King was equal 
and confi tent ; but, as we have ſeen, 1 LO! wy diterent from the ideas of. this : 
author. 


It ſhould be obſerved, that the original deſign of the telt was, not to ex- 
clude the Proteſtant Diſſenters, but I See Burnet's Hiſtory of his 
own Times, vol. i. p. 347— 352. firſt edit. It was broug at in by the patri- 
ots in the reign of Charles the Second, under their apprehenſions of Popery 


and a popiſh ſucceſſor; and is tiled, an Act for preventing dangers which 


© may happen from Popiſh Recuſants;” and the ſam? is ſaid to be its defign 
in the preamble. And when, during the debate in the Houſe of Commons, it 
was obſerved, that it was drawn in ſuch a manner asto comprehend the Pro- 
teſtant Diſſenters, the court-party endeavoured to avail themſelves of that cir- 


cumſtance in order to defeat the bill. But the diſſenting members diſappointed _ 


them, by declaring, that they had rather confide in the juſtice and generoſity 


of parliament to paſs ſome future bill in their favour, than be the occaſion of 
retarding or defeating the ſecurity, which the preſent bill was calculated to af- 


ford to the liberties of their country. And this genuine patriotiſm facilitated 
the paſſing of a bill then depending in the Commons, for their relief from the 
penal laws ; (See Grey's Parliamentary Debates, vol. ii. p. 36. 38, 83.) which 
being ſent VP to the Lords, bus * n with ſome amendments; - Whilſt 

| 5 the 
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church, and indiſpenſably obliged to conformity): I ſay, ſhould 
be this alledged, it will come under conſideration, when we exa- 


mine | 


the Commons x were debating thoſe amendments, the parliament was ſuddenly 


prorogued through the reſentment of the court, and the intended favour to the 


 Diſſeaters prevented. See Grey's Parliamentary Debares, vol. ii. p. 180, And 
when afterwards, in the year 1680, a bill in favour of the Diſſenters, repealing 
the 35 Eliz. c. 1. paſſed both Houſes, and lay ready for the royal affent, the 


court ventured upon a very extraordinary expedient ; the clerk ofthe crown 


was ordered to convey away the bill; and, accordingly it was never afterwards 
to be found. Burnet, ubi ſupra; p. 494. 495. 


EE the ſame felon, on the 16th of December; A: bill was brought into the 
Commons, for uniting his majelly's Proteſtant ſubjects to the church of E ng. 
land,“ (See the Journal) which repealed the declaration of aſſent and 80 
ſent, and ſome other particulars uſually objected to by the Diſſenters. See 


Grey's Parliamentary Debates, vol. viii, p. 201. And whereas, it 


was apprehended this bill might not comprehend all the Diſſenters with. 


in the pale of the church, there was another bill brought in at the ſame 
time for exempting his majeſty” s Proteſtant ſubjects diſſenting from 
X which is the : 


„the church of England, from the penalties of certain laws s 
_ title of the preſent toleration act. Both theſe bills were read a ſecond time; 


; the former the 21ſt, and the latter the 24th of December; and referred tothe 


ſame committee. But though the diſpoſition of the p- eli, ament was thus far 
vourable to the Diſſenters, it hath been afferted by ſoine writers in favour © 


the Teil, and I believe, generally taken tor granted, that the deſign was to ex. 


mpt Diſſenters only from the penal laws, and not from thoſe laws which cx. 

e 

| _ them trom offices. But whoever conſults the Journals will find, thut on 

=_ 24th of December in the ſame {cilion, a bill was ordered into the Commons 

tore epeal the Act 13 Car. 2. tat. 2. c 1. entitled, An act for the well o- 
23 

„ yeruing and regulating of Corpor ations ; 


Was read a ſecond time, and referred to a ſelect Committee. And in the mean 
time, on the 3d of January, a bill came down from the Lords, entitled, „An 
0 Act for diſtinguiſhing Proteſtant Diſſenters from Popith Recuſants.“ I have 
no doubt, that this bill was deſigned to exempt Proteſtant Diſſenters Sa the 
eſt-· act; which was profeſſedly made to prevent dangers which may happen 


e d ſsly mentioned in 
th Recuſants, and there are no other perſons expre 
from Popth Roe it can refer. The order of the Houſe of Lords (as I find by the 


— irnal) 10. the Committee COINCET Ning 1 roteſtant Diſſenters, On the 29th of 
65 hat they rYepare 4 bill for explaining ſuch laws, as Were in. 
November, is, * 1 P 1 8 


which had been made on purpole | 
to exclude Piſſenters "Lie Corporation ors: On the 6th of January this bill 
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mine the nature of the ſecurity which the church deri ves from 
an excluſive teſt. For if this plea of public good, as the baſis 
r W AG W > 


*« tended only againſt Popiſh Recuſants, and are put in execution againſt Pro- 

„ teſtant Diſſenters, to their great grievance” without any direction, either 
then or afterwards, as far as I can find, for inſerting a clauſe to except the 
Teſt- act; a ſtep which ſeems to have been very requiſite, if the Teſt- act was not 
to be affected by this bill; for that act was exactly in the ſame predicam eit with 
the other laws againſt Popiſh Recuſants; i mentioned them only, and yet by 
conſtruction was capable of being extended, and accordingly was extended, to 
Proteſtant Diſſenters. Beſides, if the bill had been intended to have no further 
influence and operation than merely upon the old penal laws againſt Popiſh Re- 
cuſants, and not upon the Teſt-act, it would have been entirely needleſs ; the 
ſecurity of the Diſſenters from thoſe laws being effectually provided for by the 
bill at that time depending in the Commons for exempting his majeſty's Pro- 
teſtant ſubjects, diſſenting from the church of England, from the penalties of 
certain laws; which, as appears from Grey's Parliamentary Debates, was de- 
ſigned to procure the. Diſſenters the full liberty of their religious profeſſion, free 


= from the moleſtation of penal lis, The bill, therefore, for diſtinguiſhing Pro- 

| teſtant Diſſenters from Popiſh Recuſants, I am perſuaded, was deſigned to com- 
WW prehend a virtual repeal of the Teſt as to Proteſtant Diſſenters ; and the rather, 
| fince, underſtood in this latitude, it ſeems a proper counterpart to the bill for 
. WW theexprefs repeal of the Corporation-aR, at that time depending in the Com- 
: WH mons: and indeed the Teſt- act could no way be repealed, with reſpect to Pro- 


teſtant Diiſenters, ſo properly, as by diſtinguiſhing between them and Popiſh 
Recuſants; the act being deſigned to remain in force, with reſpect to the latter, 
againſt whom it was originally intended, It is, I think, remarkable, that, as 
far as appears, there was no diviſion upon any one of the bills which | have 
mentioned, Nevertheleſs they were all defeared by the ſudden prorogation of 
the parliament on the 1oth of January, but tour days after the lalt bill was ſent 
down from the Lords; the Commons being apprized of the king's intention on- 
ly time enough to paſs in haſte a few votes on the Rate ofthe nation; the laſt 
of which is in theſe words: That it is the opinion of this Houſe, That the 
« proſecution of Proteſtant Diſſenters upon the penal laws, is at this time grie- 
vous to the ſubject, a weakening of the Proteſtant intereſt, an encourage- 
* ment to Popery, and dangerous to the peace of the kingdom.” The par- 
lament was foon after diſſolved by proclamation. Thus the continuance of 
the Teſt· act, to the preſent time, and the excluſion of the Difſenters from all 
public offices, is the reward they enjoy for their generous and diſintereſted 
patriotiſm, _ | 1 = 5 


It 
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of an ue teſt, does not relate to the good of the ſtate, per- 
haps it may be the 3 of the church. 


AN p, doubtleſs, it 18 for Der good, in one : ſenſe; namely, bis 


her emolument, that her members only ſhould enjoy civil oſſiccs. 


But, provided this claim does not appear to be jr? as well as pro- 
fitable, it would be an ill compliment to the church to ſuppoſe 


her capable of continuing and maintaining it. And where, in- 
deed, is the equity of her demanding, beſides that ample proviſi- 


on which is made for her ſupport by law, and to which the whole 


nation contributes, an excluſion of all who are not in her com- 
munion from the opportunity of ſerving their king and country, 


and enjoying the honours or emoluments of ſuch ſervices? 
Where is the equity, I ſay, that inſtead of being ſatisfied, not 


merely with her own peculiar revenues, but with that Wire of 


civil oflices and emoluments which would fall to the members 
of 


* : 
— * 


It may be furchby obſerved, that this particular teſt, receiving the ſacrament 


” according to the rites of the church of England, as it was defigned, ſo it was 


calculated, to exclude the Papiſts, rather than the Proteſtant Diſſenters ; for 
the former, it was apprehended, would not comply with the eſtabliſhed church 
in this office above all others; and to increaſe the difficulty on their part, they 


were expreſsly required, beſides the oaths of allegiance and ſupremacy, to re- 
nounce tranſubftantiation ; whereas it was, at that very time, no uncommon 


thing for Proteſtant” Diſſenters, to receive the ſaerament occaſionally in the 


church of England, in order to expreſs their charity towards it as a part of the 
church of Chriſt. This was the caſe with Mr. Baxter, Dr. Bates, and others 


of their leading clergymen, as well as many of their laity. Indeed, after the 
teſt was enacted, many of theſe altogether abſtained from this practice; becauſe 
they would not act upon a ſuſpieious motive, and becauſe they totally diſap- 
proved the uſe of a religious ordinance as a civil teſt. But this conſequence of 
appointing the ſacrament as a reſt, was not likely to be foreſeen at the time the 


act was enacted. And therefore, I think, we may on the whole infer with rea. 


ſon, that it was not particularly levelled againſt the Proteſtant Diſſenters. If it 

had been the deſign of the legiſlature, to exclude all from civil offices but thoſe 

who have a real affection for the conſtitution and worſhip of the church, chey 

would doubtleſs have appointed the teſt to be, not merely once taking the ſacra- 
ment at church, but a ſtated and conſtant ne to all its religious fer: 
vices. 1 | | | 


— 
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ok her communion, and which undoubtedly would be by far 
the largeſt and moſt conſiderable, ſhe maſt poſſeſs an excluſive 


right to the whole? and where, in reaſon and Juſtice, 3 is her 
title to ſuch a monopoly? The kingdom of Chriſt is not of this 
6 world;” 
be no foundation for a claim to all civil offices and emoluments 


in any country; becauſe dominion is not founded upon grace, nor 


are the /arnts of any communion, as ſuch, entitled to all thoſe good 


things, which thoſe who are : poſſeſſed of dominion have to bes 


ſtow. 


TRE SE are te principles fo jut and acta that ſome of 
the warmeſt friends of eſtabliſhments and excluſive teſts have 
been forced to confeſs, that they are neither of them, founded 
in truth, but in utility; that when 2 particular religion is eſta- 
bliſhed by law, and fenced with the ſole and excluſive privilege 
of enjoying civil offices and emoluments; this is not done on 
account of its being the true religion, but the religion of the m ajo- 
rity; which, as ſuch, is taken into alliance by the ſtate, and ſo 


eſtabliſhed and privileged for the public good. Provided there- 
fore, it can be ſhewn, that this goodly fabrick no way contri- 


butes to public utility, it cannot any longer: be [opporred, but : 
muſt fall to the ground. 


As for the ſuppoſition, that! it -condaces to the utility of the 
fate, that I have already conſidered. As for the utility of the 


church, if by that be meant her profit or emolument, ſhe ſhould, 


as I before obſerved, inſiſt upon no gain but that which is fair : 
and honourable, none to the prejudice of other f good lubjects, 


where they have a juſt and equitable claim. 1 


Bor if this püblie utility! 18 vnderfiood to N08 to the fecuris 3 


ty and protection, which is apprehended to be afforded to the 
x ang by the excluſion of all others, except the members of 


her own communion, from civil offices; that is a point which 


remains now to be conſidered ; For you tell us, „that the ma- 


& giſtrate is bound to protect the eſtabliſhed church, by admitting 


none butis genuine members to oflices of truſt ind emolument.”” 
Ff 3 DT Tur 


and religion, much lels any peculiar form of it, can 
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THE danger of the church, and the ſtrength of that ſecurity 
vhich is afforded by a teſt-law, in caſe ſhe be in danger, hath, 
I think, been greatly magnified. Indeed, her danger ſeems to 
be a mere chimera. I am perſuaded, the church would be in 
no danger from the Proteſtant Diſſenters, who have very little 
diſpolition to moleſt her; and would have leſs ſtill, if ſhe left 
them in full poſſeſſion of their civil rights. The removal of any 
odious mark of diſtinction, and ground of jealouſy and envy as 
it leaves men more at eaſe, ſo in greater good humour with them- 
ſelves and others, and very little diſpoſed to quarrel about modes 

of faith and modes of worſhip. 
' temper of the preſent age; nor is it likely to be fo of their pol- 


terity, unleſs the ſpirit of perſecution ſhould ariſe in the church 


or ſtate. That would ſet in motion a certain ſpring and elaſtici- 


ty there is in human nature, which riſes againſt oppreſſion. But 
in quiet and peaceable times when principles of moderation and 


liberty univerſally prevail, this elaſtic ſpring is wholly relaxed. 


And the more liberal and equitable, therefore, the temper and 
conduct of the church and ſtate are, towards men of different 


religious perſuaſions, who are good ſubjects, the leſs danger is 
there of moleſtation to either. 
church, to permit all without exception to enjoy in their tull 
extent, their natural rights, weuld be a much greater ſecurity 
to her, than any excluſive or even penal laws. 


Diſſenters. Liberty, religious liberty elpecially, 3 is their idol; 


in their attacliment to which, for the moſt part, they are wore 


tenacious, than they are in their affection to any peculiar diſtin- 


guiſhing tenets, which divide them from the church, or from 
one another. And this liberty they would no more violate in 


others, than be uy: to ſec it violated! in  themſclves. * 


* Dr. Beg (in [EP n Thoma Secker, Archiep. Cantuar. 


memoriæ ſacer. ) ſpeaking of the oppoſition which hath been wade to the ſcheme 
— of 


That is not, indeed, at all the 


An equitable diſpoſition in the 


| For the princi- 
ples of impartial liberty form the prevailing character of the pre- 
ſent age, and are, in a manner, univerſal amongſt the Proteſtant 
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Bur if any could be found, who were diſpoſed to give the 
church moleſtation, while ſhe hath ſo vaſt a majority in the 


F f 2 8 kingdom, 


of eftablihing biſhops i in America, chitin; be miqui homines & maligni ! qui | 


« Jibertatis, quam ipſi ſibi arrogant effrænatam, jus aliis a ſe difidentibus 


„ concedi nolunt !” Jam not certain whether theſe words refer to the Ame- 
„rica Preſbyterians and Independents, or to the Engliſh Diſſenters. Perhaps 
the Doctor would have no great objection to our underſtanding them hoth of 


the Americans and Differ.ters; for he does not ſeem to have much com- 


plaiſance for either. However that be, I may venture to ſay of both, that ſo 
far ſrom ſhowing themſelves, by their oppoſition to this ſcheme, to be the ene- 
mies, I apprehend, they have thewn themſelves to be the friends of liberty. 
When they are convinced, that the ſcheme of ſending biſhops to America hath 
not the advancement of eccleſi. iſtical power in view, and will not be prejudicial _ 
to the liberty of chriſtians of other perſuaſions ; when the plan ſhall appear to be 


ſolely this, not only that the biſhops ſhall be inveſted with the mere powers of 
confirmation and ordination, and of regulating their own clergy, but ſhall be 
excluded, by expreſs act of parliament, or by provincial acts previouſly paſſed, 


and ſolemnly ratified by act of parliament, in ſome ſuch manner as the acts of 
ſecurity of the two churches, in the union between England and Scotland) 
from enjoying the leaſt degree of temporal power; (always ſuppoſing, that the 
ſallaries for their ſupport ſhall be drawn only from thoſe who profeſs to be of. 
the Epiſcopal perſuaſion;) then, I apprehend, if I may judge of the Ameri- 


cans by what I have heard of them, and of the Diſſenters by thoſe with whom 
lam acquainted, they will be ſo far from oppoſing, that they will be advo- 


catesfor ſuch a ſcheme. And in tb doing they will allow others the very ſame 


liberty which rhey claim themſelves. For, though they are friends to liberty, 
they are enemies to temporal power in the hands of eccleſiaſtics, Reid ters as 
well as biſhops, Some chings have dropped from the archbi hop, in his letter 
to Mr. Walpole, which give ground to ſurmiſe, that the whole of what is 
intended, is not ſo mild and moderate as his panegyriſt ſuppoſes. de. The 
e propoſal is, ſaith the archbiſhop, that the biſhop ſhall exerciſe ſuch juriſdic- 
« tion over the clergy of the church of England in thoſe parts, as the late 
e biſhop of London' s commiſſarjes did, or ſuch as it might be thought proper that 
* any future commiſſaries ſhould,” (and who knows what that may be?) „ if 
te this deſign were not to take place,” p. 2, And to the queſtion, „ How a- 


* ny perſons can undertake to promiſe, that no additional powers ſhall hereaf- 


« ter be propoſed and preſſed on the colonies, when biſhops have once been 


e ſectled ? he anſwers, that ſtrictly ſpeaking, nothing of that nature can ever 


-" 


be promiſed in any calc,” p. 6. 7. And he faith, cs that there ſeems no neceſ- 
fity 
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kingdom, and eſpecially in both Houſes of Parliament, (and 1 


cannot ſee, that the 1 of the teſt would make any altera- 
tion 


66 ſity, that the affair ever ſhould come into parliament; ; for, as the law now 
„„ ſtands, ſuffragan biſhops may be ordained with the king's approbation; - and the 
„ biſhop of London may ſend thele, inſtead of preſbyters, for his commiſſaries,“ 
p. 21. If the American Preſbyterians and Independents, and their friends the 
Diſſenters in England, are more jealous than they need be of the ſcheme of 


ſending biſhops to America, it is owing to the evident reluctance there is in the 


moſt moderate patrons of this ſcheme, to the Epiſcopal power being laid under 
any poſitive reſtraint or limitation, and to their expreſſing a deſire of having 


that matter left entirely open; as well as to the conduct of the ſociety for propa 


gating the goſpel, who expend a great diſproportion of their revenues in coun- 
tries where Chi iſtianity is already-i in a flouriſhing condition: with what other 


view than to proſelyte the inhabitants to Epifcopacy, it is difficult to ſay; they 
employ a great number of miſſionaries in the northern colonies, and very few 


comparatively} in the fouthern: I ſay the ſouthern epiſcopal provinces have been 
comparatively neglected, from the time that a few preſbyterian or independent 
miniſters in New-England conformed to the church, and came to England for 


orders; to defray the expence of whoſe ſettlement, as miſſionaries in the colo- 


nies from whence they came, the ſociety came to ARESOLUTION. “ to ſuſpend 


'« complying with any other of the many requeſts made them for the ſupply of 


4 ſeveral vazant churches upon the continent of America.“ Abſtract for 722. 

p- 46. And from that period theſe colonies have been objects of peculiar atten- 
tion. II is natural for this conduct to create a jealouſy in the Preſbyterians and 

Independents in thoſe parts, of an undue ſpirit of incroachment in theſe epiſco- 
palian brethren : eſpecially, as their miſlioffaries are, many of them of the old 
jure divino ſtamp, who think Epiſcopacy and the uninterrupted ſucceſſion, ei- 
| ſential to the validity of religious ordinances, | and to the Chriſtian as well as 
the miniſterial character: who declare, in the words of Biſhop Beveridge, 
that the apoſtolical line hath through all ages been preſerved entire, there 


0 85 having been a conſtant ſucceſſion of ſuch biſhops—as were truly and proper- 


ly ſucceſſors to the apoſtles by virtue of that apoſtolical impoſition of hands, 
e which being begun by the apoſtles, hath been continued from one another e- 


4 yer ſince hel time down tous; by which means, the ſame ſpirit which was 


6 breathed by our Lord into his apoſtles, is together with their office tranſit: 
« ted to their lawful ſucceſſors, the paſtors 180 governors of our church at this 
time:“ (Beach's Calm and Diſpaſſionate Vindication of the Profeſſors of the 
Church of England. p. 5.) Who affect, that without this uninterrupted ſuc- 
ceſſion, 66 There can be no miniſters of Chriſt,” p. 4. that the people's accept- 


8. and that « if the power was once loſt, 
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tion in this reſpect) the apprehenſion of danger from the Diſſen- 
ters being admitted to ſuch offices a as a few amongſt them may 


be 


© none could renew eit or begin a new ſucceſſion, till Chriſt was pleafed to ſend 


* 


this ſucceſſion hath been interrupted, it would alſo prove further, that Chriſt 
* hath neglected to provide for his church in a caſe ſo eſſential to the very 


66 Being of it, notwithſtanding his having expreſsly promiſed to be ever with it 
to the end of the world : that if the ſucceſſion be once broken, and the power 


* 
La) 


— 
* 


of ordination once loſt, not all the men on earth—not all the angels in hea- 
% yen, without an immediate commiſſion from Chriſt, can reſtore it. Dr. 


T. B. Chandlzr's Appeal to the Public in behalf of the Church of England in 


America; publiſhed at New-York 1767. A pamphlet now before me, wrote at 
the appointment and according to the direfjons of a CONVENTION of miſſionaries, 
to promote the defign of ſending biſhops to America. 


Upon theſe principe! it is not at al forpeiion to Rad ailonarics aſferting, 


that “ not only without any authority from God or Man, from Church or 
© State, but in defiance of both, were the Ne ew-England Churches firſt ſet up. wy 


Beach. p. 27. For they imagine that the Church of England is, in virtue of 
| the act of uniformity, eſtabliſhed in the colonies; laying it down as a maxim, 


that «+ colonies ireniplanting themſelves, carry the laws of their mother coun- 
40 try with them,” Wetmore's Appendix to Beach's Vindication, „ 


very different opinion from that of Biſhop Gibton expreſſed i in a letter to Dr. 
Coleman, May 24, 1735, that the religious ſtate of New-England is found- 


ed in an equal liberty to all Proteſtants, none of which can claim the name 


* of a national eſtabliſhment, or any kind of ſuperiority over the reſt.” Agree · 
ably to a declaration of the Lords Juſtices, in a letter to Governor Dunbar in 


the year 1725, that “there is no regular eſtabliſhment of any national or pro- 


« yincial church i in theſe plantation | Nov it is but natural that miſi 1onaries 


of the principles before · mentioned ſhould declare it to be the buſineſs they 

are employed in to endeavour to proſelyte men from every ſect to the com- 

© munion of the eſtabliſhed church.” Wetmore's Vindication, p. 6. In which 

they do but obey a ſtanding inſtruction of the ſociety, that they frequently 

| « viſit their reſpective pariſhioners, thoſe of their own communion, to keep 
them Ready in the profeſſion and practice of religion, as taught in the church 
* of England, and thoſe that oppoſe them or diſſent from them, to convincg x 


(s and reclaim them“. EY, 1 | 
„5 1 


For the quotations from Mr. Peach and Mr. Wetmore, and from Dr, Coleman's Life, 1 


am indebted to Mr. Hobart's Second Addreſs to the Members of the Fe Separation in 
New — 3 a 2 publiſhed at Boſton, 1754, 


new apoſtles,” p. 6. and that could this point once be made clear, that 
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be qualified for, and likely to obtain, muſt be entirely ground. 
els, It is my firm opinion, that the repeal of the teſt > be 
A Zreater 


I may now appeal to any man of common ' underſtanding, what impreſſions 
ſuch enormous claims advanced by the miſſionaries in the colonies, are likeiy 
to make upon their non epiicopalian inhabitants; and whether they are not 
calculated to raiſe in them incurable jealouſies ot the growth of epiſcopal or ee 
cleſiaſtical power. It is very unhappy, it the ſociety, as the Archbiſhap inti- 
mates, p. 4. can procure * ſew to go from hence, in the character of miſſion- 
*© arics, but perſons of deſperate fortunes, low qualifications, and bad or doubt. 
++ ful characters a great part of whom,” faith he, are Scotch; and I need 
not ſay,” he adds; « what chance there is, that. epiſcopal clergymen of that 
8 Sande may be diſaſfected to the government,” 


In what I have ſaid, I have | no more deſign than ihe Archbiſhop had, to fr 
an odium on the ſociety ; I wiſh both its conduct and its miſſionaries may in e- 
very reſpect be unexceptionable and honourable; and to that end, that thoſe 
members of it who are men of wiſdom and moderation, may be always Cilpo! led 
to lake that lead in its councils and determinations, which their numbers and 
influence muſt naturally give them, However, I could not, upon occaſion of 
this rhetorical attack of Dr. Burton, but think it very expedient juſt to point 


out ſome of the grounds of thoſe apprehenſions, which the ſcheme of ſending 
biſhops to America hath raiſed in the colonies, And! really think, in this 
fate of things, the Americans, thoſe eſpecially who are nor of the Epiſcopal 


| perſuaſion, may reaſonably expect ſome ſtrong barrier ſome effectual ſecurity, 


ſuppoſing biſhops ſent to America with ſpiritual characters only, againſt their 


aſſuming, or poſſciling afterwards, any degree of temporal authority. And un- 
| Jeſs this be done, the oppoſition of them and their friends here, to ſuch a de- 


5 ſign, is no proof that they are enemies to the lberties of orhers, but N that 


they are Willing to Hs ve their OWN. 


What] have f raid i is ON fappofition. that the Nate interpoſes i in lending biſhop 


to America. But the Preſbyterians and Independents in thoſe parts e 
that if biſhops are ſeitled among them by the /late, it will deſtroy that eouali; 


which ſubſiſts, and which, (note ichlkanding what Dr. Burton aſſerts to bh 

contrary) they are willing ſhould ſubſiſt, between themſelves and Epiſcopalians; 
They have no 
objection to the Epitcop alians procuring themſelves biſhops, or perſons inveſted 


and will give the latter a /uperzority to all other denominations. 


with a ſpiritual! power of ordaining confirming and ſuperintending (as Dr. Chaun- 
cy of Bolton in his controverſy with Dr. T. B. Chandler expreſsly aſſerts) pro- 
Sided they will be cootenied to land, upon the foot, upen which % hem: 


feiver Hand, of en and 8 bcckian, not of authority ; ; of toleration, not of a ſtate 
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a greater diſadvantage to the Body of Difſenters, than to the 
eſtabliſhed church; that it would rather diminiſh than increaſs 
their numbers. For, in general, men are not much inclined to 
ſhock all the principles on which they have acted ; and deſert a 


party with which they are connected, at once on a lacrative mo- 
tive; but they may be gradually ſoftened and relaxed in their 
principles, by the new connections into which the poſſeſſion of 


public offices would introduce them, by the influence of gene- 
ral cuſtom, and of what is eſteemed polite and faſhionable, and 


ed they are not diſguſted and revolted by any ungenerous com- 
numbers, it any, would be found mad enough to embark in the 


guarded and fenced by law, as that of the church of England, 
d ind to which the nation hath been ſo long accuftomed. And 


conſtitution, in her public forms, and in the terms of confor- 
mity to her lay and miniſterial communion, there would be no 
human proſpect, ſcarcely a poſſibility, of ſhaking her foundati- 
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alis on which ſhe ſtands, ſhe ſtands the firmer. And there- 
ore, comprehenſive, not excluſive meaſures ſhould, in all pru- 
Ince be adopted and purſued by thoſe who would approve 
hemſelves her trueſt and belt, as We ell as warmeſt friends. | 


ſhops 


al daries: I beg leave to obſerve, that the true cauſe, and at bot- 
to che Em the only cauſe, of the overthrow of the church at that time, 


lians; Bs, chat her leading men and governors had been, in ſome 
Ave no 
oy caſes, 
veſted 7 
haunt 


1 " And indeed, if the tate do interpoſe 3 in ſettling biſhops i in 185 
a, then, as I ſaid before, all circumſtances conſidered, ſome effeftual 
wity againſt their aſſuming, or being permitted to allume, i improper powers 
in all reaſon be expoſes: 


) pro- 


them: 


a ſtate 


ſhuicul, 


— 


by the example of their ſuperiors, or of the majority; provid- 
pulſion or reſtraint, In ſuch circumitances, no conſiderable 


dangerous enterprize of overturning an eſtabliſhment, ſo well 


nd provided, in any future time, ſhe ſhould be improved in her 
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> ſhould any be inclined to attempt it. For, the broader the 


le, to all theſe confiderations, you ſhould oppole: the deſtruc- 
hend, Mon of the eccleſiaſtical conſtitution, in the laſt century, by the 
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as the tyranny of the church and ſtate proved, by a ſtrange 
concurrence of circumſtances, the ruin of both; lenity and 
ſome degree of the ſame magnanimity in this "caſe, which 


ſtance as well as in the former, tend to her eſtabliſhment 


of it, which hath been hitherto exerciſed, hath had that ef. 
fect; we have reaſon to conclude, that every further inſtance 
of it would undoubtedly. have the ſame. 


for the ſake of a good place? That! is, I own, a mark of h:s of 
| fedtion for the place; but very little, Iam ſure, of his affectio 


or a determined enemy. 


_ affecting Proteſtant Diſlenters ; ſo there are ſome, I think 
no inconſiderable ones, to the particular nature of the te 
by law appointed; namely, that leading perſons to take ti 


— 


rn 


caſes the authors, and in others the inſtruments, of civil as well 
as eccleſiaſtical tyranny. Their oppreſſions and perſecutions had 


been deeply felt by the puritans, who had ſome zeal for religi. 
on; and their {laviſh doctrines, and arbitrary meaſures, perni- 
cCious and fatal as they were to civil liberty, had given ſuch 3 
turn to men's minds in general, as enabled ſome religions 
zealots, in conjunction with the Scots, who inſiſted upon the 
deſtruction of Epiſcopacy before they would move to the afiiſt. 
| ance of the Parliament when their affairs were at a low ebb, 
to overturn the eccleſiaſtical conſtitution, But what is the 
inference from hence? that the permitting of the Diſſenters 
to enjoy the common rights of good fubjects, would en- 


danger the church a ſecond time? I think the reverſe : that, 


you ſay, was diſcovered in the toleration, would, in this in- 


and preſervation. | For, as we ſee in fact, that every inſtance 


© E SIDES, what ſecurity can be derived to the churciff 
from a man's now and then receiving the ſacrament in it, 


for the church; to which he may, notwithſtanding a com 
pliance obtained by a bait {o INOS, + be Bal a falle friend 


AxD, as there are theſe objettiing to a tel in n gener 


ſacrament with wrong views, who would not other witc doi 
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at all, and who have no proper notions of, and right diſpo- 
ſitions for it, it gives ground to conſider it as an abuſe of 
a ſacred ordinance, which was appointed for the ends of re- 
ligion only, to temporal and worldly views and purpoſes; and 


criminal who do not reſiſt it; yet, neither a are they innocent, 
who lay the ſnare: in their 1 Way. 


J am, 


: Sir, Sc. 


4» 


as a ſtrong temptation to hypoerily : and though they are 
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SIR, 


4 will be found, I believe, that the obſervations which I have 


— 


occaſionally made upon the character of the Proteſtant Diſ- 
ſenters are ſtrictly juſt: that their principles are calculated to 


render them the firm and invariable friends of the civil conſtitu- 


tion of their country. You obſerve, that “ in all ages and 
c countries civi / and eccleſiaſtical tyranny are mi atually productive 
&« of each other &. 1 chink it muſt be equally true, that religi- 
ou and civil liberty have a reciprocal influence in producing and 
ſupporting one another ; and accordingly the Proteſtant Ditfen- 
ters are at leaſt as likely as any, to be warmly and ſteadily at- 
tached to both. I cannot forbear, therefore, taking notice, 
with ſurprize, of a paſſage i in your chapter of Pr amunire. which, 
notwithſtanding I have endeaFoured to put the moſt favourable 
conſtruction upon it, I cannot reconcile to the ſuppoſition of 
your having any tolerable idea, what the principles are which 
generally prevail amongſt the Proteſtant Diſſenters. After a ve- 
ry extraordinary panegyrick upon the church of England, and 
the clergy of HET perſuationt,, of which I am not inclined 10 
= the 


* Comment. vol. 8 


+ It is the glory of the church of England, you ſay, As well as a ſtrong 
CL preſumptive argument in favour of the purity of her faith, that ſhe hath 


«© been (as her prelateson a trying occaſion once expreſſed it: Addreſs to Jam. 
II. 1687.) in her principles and practice ever moſt unqueſtionably loyal. The 
« clergy of her perſuaſion, holy in their doctrines, and unblemiſhed in their 


lives and converſation, are allo moderate in their ambition, and entertain 


r juſt notions of the ties of ſociety and the rights of civil government, As in 


. 6 eee of faith and morality they acknowledge no guide but the ſeriptares, | 
— ſo, in matters of external polity and of private right, they derive all their 


«6 title from the civil n they look up to the king as their head, 43 
t : II b! Þ 
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the leaſt, to diſpute the propriety, you give us a ſtriking con- 
traſt in theſe remarkakable words: + Whereas the principles of 
« thoſe who differ from them, as well in one extreme as the o- 
e they, are equally and totally deſtructive of thoſe ties and ob- 
„ ligations by which all ſocicty is kept together; equally en- 


« croaching on thoſe rights, which reaſon, and the original 
. contract of every free Rate; in the univerſe, have veltcd in the 
* ſovereign power; and equally aiming at a diſtinct indepen- 


5+ dent ſupremacy of their Own, w here ffir itual men and ſpiri- 


„ tral cauſes are concerned*, „ „„ 


1 1 Pop Is H 


x the Parent as their lawgiver, ind pride them ſelves in no! othing ſo july, | 


as in being true members of the church eu nne by law eſtabliſhed. 
e W hereas the princ: iples of thoſe who differ,“ &c. It cannot be donbted, 


that a clergy fo holy and moderate and unambitious, and ſo warmly attached 
to the: ScrtoThars as their o guide in matters of faith and merality, and to 
the civil magiſtrate i in reſpect to matters of external polity, will do their utmoſt 
to procure a reform of various particulars in their ecclefiaſtical conftitution; diſ- 

cipline and worſhip; and eſpecially a repeal of the twentieth article, by which 


the CHURCH is r 10 have power to decree rites and ceremonies, and authority in 
kewiſe of the law, by which the /cur fed general « co. e 
canſunction V1 biber {cri Pine are e made judges of hereſy, 


1 Comment 1 „ p. 103. This s paſtge being haves. in the new edition, 
runs thus: Whereas the rictions £ of ecoleſraſiical tiberty in thoſe who differ from 
« them, as well in one extreme as the Other for I here only ſpeak of extremes ) are 


© equally and totally deſtructive, Cc. What notions of eeclet iaſtical liberty 


the learned gentleman aſcr ibes to the church of Rome, 1 know not; unleſs by 


this phraſe he means that independence upon the ſtate, and that ſuperiority o- 


ver it, which ſhe does indeꝛd arrogate to her governors. But though this claim 
as I have ſaid above, is inconſiſtent with the rights of civil government and the 


: foundations of ſociety ; yet the notions of eccleſiaſtical, or rather religious li. 
berty, amongſt the Proteſtant Diſſenters are eſſentially different. Liberty in 

their ſenſe is not a claim of power, much leſs of ſu premacy, as in the church 
of Rome : it is on the contrary a proteſt againſt all power in matters of religi- 


on, either in themſelves or others; for they allow of no power but that of che 
civil magiſtrate. An obſervation, which is ſufficient to ſhew, that their noti- 
ens of liberty do not interfere with an 7 rights of ſociety or of civil government. 
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Por i su principles, ebe, are one extreme to u Wk 
you here allude; and, 1 think, diſſenting principles, at leaſt, 


when they are carried to their utmoſt leng 2th, muſt be thg other, 
tis true, the examples, which you immediately produce in 


ſupport of this branch of your aſſertion, are of ſome enthuſiaſis 
„The dread:ul 
effects, you ſay, 5 of ſuch a religicus bigotry, when aQuated 
„ by erroneous principles, even of the Proteitant kind, are fat- 


both at home and abroad in the laſt century. 


* ſiciently evident from the hiſtory of the Anabaptiſts in Ger- 


&, many, the Covenanters in Scotland, and that deluge of ſec- 


„ taries in England, who murdered their ſovereign, overturned 
« the church and monarchy, , ſhook every pillar of law, juſtice, 


„ and private pr operty, and moſt devoutly eſtabliſhed a king: 


& dom of the ſaints in their lead. ry 


TAE only objetion I think Proper to make to the ſentiment. 
ſugg veſted in this round and warm paragraph, is, that it cauno t 


vindicate the univer! ſality of your cenfure on the principles ot 
thoſe who, among Pr oteſlants, differ from the church; unlci; 
upon ſuppoſition, that the principles of all Proteſtant Diſſenters 


are of the ſame nature and tendency with thoſe, which being 


carried to an extreme by the A nabaptilts ! in Germany, and the 


Fifth- monarchy-men in England, in the laſt century, produced 
This conſtruction offers itſclf 


very extravagant conſequences. 
Lig ON | FY 


By the 5 aventhietts, which the 3 hack: fected, ce (for I "TR only. 
« ſpeak of extremes)” I ſuppoſe he means to ſuggeſt, that i in this paſſuge-he _ 
had not the Diſſenters directly in view, but the Anabaptiſts in Germany, and 


| the Fifth. monarchy- men in England, and the like enthunaſts in the laſt centu- 
ry. Nevertheleſs this very parentheſis confirms the apprehenſion, that he ef- 


teems the principles ot theſe enthuſiaſts to be only the extremes of diſſenting 


principles; that they are the ſame in kind, though not in degree, theſe buf: 
Aafts having carried them to the utmoſt length, 
letter, to ſhew the eſſential difference and abſolute contrariety between the prin- 
ciples of the Diſſenters on the one hand, and the principles of theſe Enthufiaſts 

and of the Papilts on the other, holds equally good againſt the paſſage as it is 
now amended, as it did in its former ſtate. 
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hath had opportunity, exerciſed; without ever in a lingle inſtance giving it up 
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ſo readily, chat, if it was not your intention to ſtigmatize the 


Diſſenters of the preſent age in any degree, but only ſome po 


_ ticular enthuſiaſts of the lat age both at home and abroad, 


might ſurely have been expected; that ſome exceptive or qu al 


d fying expreſſions ſhould have been inſerted in their favour. 


And after what you have ſaid of the modern Diſſenters, in your 


Reply to Dr. Prie itly, [ hope this will be done in future editions. 


IN the mean time, as Lapprehend this paragraph will be un- 


derſtood to intimate, that the Diſſenters hold principles un- 


friendly to ſociety, and to civil government; principles which, 
in the extreme, have Fee tlie moſt fatal ellects, both 40 


home and abroad ; in juilice to them, (though not in oppoſition 
60 you, if you really do not intend this cenſure for them,) I ſhall 


oller a few remaris, in order to ſhow, that the principles of the 
Diſſenters are entirely the reverſe, both of popiſh b and 
of wavy enthuſiaſtic principles which you mention, and can ne- 


ver preduce the dreadful conſequences to civil government 
which flow from citter, 


Tux church of Ro me, indced, aſerts her own tay premacy o- 
ver the civil power, in every country“. And accor dingly the. 
Le 2 | den ands 
This claim the church of Rome hath always advanced, and wherever ſhe 


. P. 
Since the Reformation, the times lruve been 41.8 growing more unfavourable 
to the exerciſe of that enormongpower, which formerly held the civil authori- 
ty all over Europe in abſolutèe Hjection and dependesee, But the church, e- 


ver attentive to her favourite ſupremacy, ſtill takes every method to prevent 


its further depreſſion, and even to reſtore it, if poſſible, to its former glorious 


exaltation. With this worthy deſign, a large folio volume, in Latin, in a ſmall 
type, was printed in England (without any name of place or printer) in the 
year 1753, (of which I have a copy now in my hands, ) under the care of the 
Jeſuits, and the impreſſion ſent to Portugal, for the uſe of the eccleſiaſticks in 
that kingdom. It is intitled, Opuſculum-Theologico- Juridicum, de utroque 
Recurſu: in Judicem, ſeilicet, competentem et incompetentem: quinque libris 
diſtinctum: in quibus agitur, in lib. 1. De Recurſu ad Judicem competentem, 
puta ab Eccleſiaſtico 3 de ſæculari ad ſæcularem, vel ad Eccle- 


[taſticum 


* * * * A 3 
4 


%%%! 3-4.vit 


demands an abſolute ſubmiſſion in all her members, ſubverſive 
not only of the rights of a free people, but of z}i the obligations 
of tociety, and the very. foundations of civil polity. She 

claims an utter exemption of all eccleſtaſtical perſons, and of all 


% 


thei! rights and poſſeflions, from the juriſdiction and authority 


of the magiſtrate, But is there the leaſt ſimilarity to this, in the 


ſentiments of the Proteſtant Difſſenters ? No, certainly. It is 


their opinion, I own, that the magiſtrate ſhould not expect, 


much leſs exact, obedience or ſubmiiiion in matters purely reli- 


gious; and that, in things pertaining to conſcience, it is the 


duty of the ſubject to act upon the principle of the apoſlles and 
primitive Chriſtians; that is, to obcy God rather than 
5 men*,” But then there is nothing in this ſentiment, in the 
{malleſt degree, inconſiſtent with civil obedience : “ rendering 


* unto 


* 


Sirfticum Superiorem : in 2do vero, De eo lem ad Judicem ixcoues TENT C3; 
puta, abEccresa5TiCo ad Sarculants TRIBUNALIA, Kc. So that, ac- 

_ Cording to the doctrmne which this book is intended ro eſtabliſh, by an infait? 
number of reaſons and authorities (ſuch as they are) from the decrees of Popes, 
of councils, of the holy office of Inquifition, and of numberleſs Romith canoniſt;, 
and caſuiſts, the ci power hath NEVER any controul over the eccle/72/7ical, bu: 
the ecclefa/lical Al. Was over the civil. And even the power, aſſumed and erer- 
ciled by the Popes in th- darkeſt ages, of depoſing emperors, kings, and allo: 
ther princes and magiſtrates, is explicitly aflerted and maintained. This work, 
ſo much adapted to promote the glory of holy church, is publiſhed under the 
| patronage of the Kin g of kings : Sub Recis Regum patrocinio, omnibus Regibus 


Principibus, ad fndicibus, tum Eccleſialticis, tum Szculartbus, dicatuin. The 
author the hithop of Agde: Autore ——= . ac Reverendifimo D. Ig- 


nal io a S. Terefia Portucalenſi, Excanonico 


Status ſemel, et iterum, Seculari Ex gubernatore: Poitea vero Eccleſia Algar— 
bienſis Epiſeopo, et ejaldem Regni Armorum Gubernatore. It is a performance 


calculated to free the votari's of Rome not only ſrom the obligations of civil 


but cf divize authority; furniſhing ſuch diſtinctions, evaſions, and deciſions, 
with regard to the molt FLAGLTIOUS and even UNNATURAL crimes, as am: 
ply inſtruct men ho to commit them ſalv conſeientsd. Ts not this aſtoniſnh- 
ing, in modern times, in a man of letters, and, as I have been informed, po: 
lite and converfibis ? | 


Tantum R:EititG:o potuit ſuadere malorum ! 


* Acts v. 29. 


a Blari 8. Auguſtini Cosgregati- 
onis 8. Crucis Collimbrienſis, Archiepiſeo Goano, Primate Orientis, Indian 
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© unto God the things which are God's,” is nd objeQtion to 
« rendering unto Cæſar the things which are Cæſar'sf.' The 
Diſlenters are fo far from ſetting up the ſuppoſed intereſts of re- 
ligion, or, as you expres it, © ſpiritual men, or © ſpiritual 
* KS bes, againſt lawful magiſtracy, or the peace and good 
order of ſociety, that they allow of the exemption of none trom 
the authority ofthe civil magiſtrate ; holding all to be Pond 
| under his juriſdiction; and that no plex of facred character, 

| of religion and conſcience, 1s to be admicted in bar to his 155 
cedure, in matters of a criminal, or merely civil nature. And 
, in their opinion, it is his duty to 5 teck all good ſus ect 


i the profeſſion of their Eten Edele 3 ſo, without any 
I regard to their religious principles or profeſſions, he is to puniſh 
all endes againſt the peace of lociety. Now, how 1s this“ ſet- 
N ting up an independent ſupremacy of their own, where ſpiri— 
60 ta men and ſpiritual cauſes are concerned If, as tacy ſay, 5 
au nien are to judge for theiſel ves, and act accor rdingly, in mats» 
ters of faith and worſhip, and the falvation of their fouls ; $. 154 in 
tcheſe reſpects, they are not to controul, uſurp upon, and do- 


mineer over one another, and are at che ſame time to be /ub;eft 
ti the civil magiſtrate z this appears to me to be ſo far from fet- 
ting up an inperitum in mi} erio, that it leaves no umperium, no fa- 
premacy, indeed, 70 Aer at FR in ſociety, 6 but that of the civil 
magiſtrate. Theſe principles, FHerelore, can never iſſue in 4 
diſtinct independent ſupremacy of thoſe Who proſeſs them, 
whether ita, hen or others. The principles of the Papiſts, 
indeed, directly lead to and ſupport this ſupremacy : the Prins 
_ of the Diflenters are diametrically oppo. to it. 


AND as their 5 are quite of another nature, another 
genius and complexion, than thoſe of the Papilts ; ; ſoare they. 
| than thoſe of the enthuſiats whom you have mentioned. = © 
know no Diſſenter on earth who holds, that dominion is founde dl - 
bon grace, and that Ze ſaints muſt rule the c]; or any princi- 
=—_ ples which have the leaſt tendency and 3 aſpect towards ſuch a 


„ concluſion. 
+ Match. xxii, 21. 8 
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concluſi ion. On the contrary, they all to a man aſſert, that re- 


Þ ligion i is ſo far from veſting in its profeſſors a title to dominion, 
that it is no exemption from cri] ſubjection. It is in matters of 


conſcience only, they apprehend, they are alone accountable 


to God; and that not ſo as to excuſe thereby any criminal overt 
: ads, .inconfiſtent with the peace of ſociety: theſe, the magiſ- 


trate muſt puniſh, trom whatever principle they proceed, from 
any or none, and whatever plea of that ſort is offered in their fa- 
vour. Some enthuſiaſts formerly, particularly thoſe you have 


cenſured, made one compoſition of religion and politics ; the 


: Diſſenters, on the contrary, keep them wholly diſtinct, as being 
of a different nature, and relating to different purpoſes, and 
different intereſts ; the one to the ſoul, the other to the body; 


the one to the preſent world, the other to the future. Theſe cn- 


thuſiaſts were ftrenuous aſſertors of the monarchy of King Je- 


ſus, that his kingdom was of this world: the Diſſenters "Zeal- 


ouſly maintain, in conformity with reaſon and ſcripture, that 
„ Chniſt's kingdom is not of this world*,” and doth not at all 


interfere with the office of the magiſtrate; who, in their opini- 


on, is ſupreme over all perſons within his dominions, of whate- 
ver religion, of any or none. I will venture to aſſirm, that 
it is impoſſible to erect the ſyſtem of theſe enthuſiaſts, as a ſuper- 


ſtructure, on the principles of the Diſſenters, as a foundation. 


The principles of the latter are totally incompatible with the 
whole ſcheme of the former, and of all others, moſt effectually 
overturn and deſtroy it. In a word, their principles, with reſ- 
pect both to church authiricy and to civil government, are pre- 
ciſely the ſame which the late Biſhop Hoadly advanced and ſup- 
ported in an unanſwerable manner; doing thereby ſuch ſervice 
to the cauſe of true Proteſtantiſm, and of the royal ſucceſſion in 
the Houſe of Hanover, as will always be remembered with gra- 
5 titude by the true frier ds of that Aut family, and of the li- 
verry of their country. 
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1s 41 15 ty add, in rats to Dr. Prieſtley, whotn you call 
a willing critic, ( ſuppoſe, you mean one inclined to put not the 
moſt favourable conſtruction upon your expreffions) that, I be- 
lieve, every Diſſenter, I am ſure, every one with whom | have 
converſed, who had read that page in your Commentaries, which 
contains a compariſon between the principles and the conduct of 
the Papiſts and the Sectaries, underſtood you, in the moſt ob- 
noxious paſſage of all, in the ſame ſenſe in which he did; name- 
ly, as referring to the modern Diſſenters; and were perhaps as 
much offended with it as he was : I refer to that clauſe, wherein 
I you fay, © As to the Papiſts, their tenets are undoubtedly cal- 
09 culated for the introduction of all ſlavery, both civil and religi- 
© ous; but it may with juſtice be queſtioned, whether the ſpi- 
« rit, the doctrines, and the practice of the Sectaries ARE better 
66 calculated to make men good ſubjects*, „„ 


IsUALL not kraple to affirm, that there are no better ſubjects, 
and no better friends to the conſtitution of their country as” 1 
| limited monarchy, defined and improved by the glorious Revo- _ 
| lution, than the Proteſtant Diflentersf: they pray for the con- 
8 : tinuance 


» Comment. ml iv. p. 52. 


+ The Diſſenters are ſincere well wiſhers to the civil part of our i preſent hap- 
« py eſtabliſument; and they are to be eſteemed and loved for it;“ ſaith the 
late Abp. Secker, in his letter to Mr. Walpole concerning biſhops in America, ; 
Ip. 24, 25. Dr. Burton, the Archbiſhop's panegyriſt (in his Commentariolus 
Thomæ Secker, &c. p. 27.) hath given a different character of certain per- 
ſons, whom he ſtiles, Diſſentientium greges quidam : After mentioning the 
Archbiſhop's ſcheme of ſending biſhops to America, he adds: fremunt tamen il- 
lico et tumultuantur Diſentientium reges quidam irritabiles et pervicaces; idem 
in Republica Cives ſeditioſi in Eceleſià Principatum adepti, T yranni intolerabi- 
les. Whether the author levels this invective againſt the Preſbyterians and In- 
dependents in the colonies, or the Diſſenters at home, L will not be poſitive, If 
he means the Americans, they perhaps would tell him, that he hath groſsly 
miſrepreſented both their civil and their religious priaci iples, and would excuſe him 
en the (core only or that noble privileges which Atticus allows ail rhetoricians: 


ALL 
= Conceſſum 
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tinuance of the Proteſtant ſucceſſion in the preſent illuſtrious roy- 


al family, and for the /a/us regis et populi, in the words, and with 
the fervour, with which father Paul prayed for the Republic 


of Venice! in his dying moments: Es O PERPETUA © | 


Bur I have done: you have orothifad to correct thoſe paſ-_ 


ſages in your next edition; and I have no doubt, you will 0 


make that correction in ſuch : a Manner as will be ONLY fatif- 
1 1 


Ix thus addreſling you, Sir, I would not be thanight to en- 
tertain a fondneſs for controverſy. I know full well, how ſel- 


dom it is, that controverſies anſwer any valuable end. They 


often ſour and imbitter men's minds, and give a keeneſs and a- 


crimony to their tempers; 3 belides engr olling a great deal of 


time 


Conteſſam eſt rhetoribus ementiri in hiſtoriis, ut allquid. dicere poſant argutins, 


Cicero de claris oratoribus, c. 11. But if he means the Diſſenters, I am con- 
tent to aſcribe it ſolely to his total ignorance of their character; otherwiſe he 


would know, that ecclchallical authority, and much mere eccleſiaſtical tyran- 


ny, in the hands of either Preſbyters or biſhops, is their entire averſion, As for 


ſedition, that charge, I think, is unjuſt even againſt their anceſtors the puritans; 
who, in general, were not a whit more ſeditious, or more enemies to limited 
monarchy, and lawful authority, than thoſe preat patriots of the church of 


England, whoat that time oppoſed the defigns of an arbitrary court, and the 
dangerous ineroachments of prerogative upon civił liberty. And as to their de- 
ſcendants, the modern Diſſenters, let his oracle the Ar chbithop be their com- 
purgator; who had reaſon to know them better than his panegyriſt, as he was 
Not only born of diſſenting parents, but received his education, together with 
the late excellent Biſbop Butler, in one of their academies, under a tutor (oxE 
Mr. Jones, as he is called in the late review of his Grace's life and character, p. 


2. ) whoſe great learning and abilities would have been no little honour to ei- 


ther of our univerſities : Circumſtances, by the way, which this gentleman, in 
his great ingenuity and liberality of ſentiment, hath thought proper to paſs over 
N lence) whether, becauſe he imagined, they. would be a diſgrace to the 
Archbiſhop, or an honour to the Dillenters, or both, I pretend not to deter · 


mine. 


* The 3 hath left them out in the laſt edition of the Commentarics. A 


degree of candor, worthy not only of applauſe, but of 1 imitation! 
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time and attention, which moſt men may employ to much bet- 
ter purpaſes. Iam ſo convinced of this, that nothing ſhould | 
have engaged me to appear in the character of a pebemical Wri- 
ter, even 10 far as 1 have now done, in laying before you, and the 


public, the preceding remarks, if I had not been fully periuad- 


ed, that ſome poſitions and ſentiments which you have advan- 


ced, have an unfavourable aſpcct (and the more ſo as coming 
from an author of your diſtinguiſhed reputation) on the glo- 


rious cauſe of religious liberty: a cauſe nearly connected with, 


and of great importance to, the intereſts of truth, and the Pre- 
ſent and future happineſs of mankind. 


Tuus, Sir, have freely, and 1 hops, inoffenfively, pointed 
out ſome of the ſuppoſed blemiſhes in your otherwiſe excellent 
and elaborate work; which many, who have a great opinion 


both of the author and of his performance, wiſh to ſee corrected. 


And, I am perſuaded, they will be ſo, as far as you ſhall be con- | 
vinced they are real blemiſhes: Whether they are or not, muſt 


be left, Sir, to your conſideration, and to the judgment of the 
partial public. 


with great reſpect, SE, 


Py I LIP FVURN E AUX. 
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ADVERTISEMEN? 


I is proper the reader ſhould be apprized, previous to the 
Ju peruſal of the following argument and ſpeech, that in the 
year 1748, the Corporation of London made a by-law, with a 
view, as they alledged, of procuring fit and able perſons to ſerve 
the office of ſheriff of the ſaid Corporation ; ; impoſing for that 
end a fine of four hundred pounds and twenty marks upon eve- 


ry perfon who, being nominated by the Lord Mayor, declined | 


ſtanding the election of the Common- hall ; and fix hundred 
pounds upon every one who, being elected by the Common-lall, 
refuſed to ſerve the oſſice. Which tines they appropriated to de 


8 iraying the peer of building the Manfion-houlſe, 


Man * "Dilleaters were nominated and. elected to he Gid of. | 


ſice, who were incapable of ferving ; it having been enacted by 
the Corporation-act (13 Car. II. flat. 2. C. I.) that no perſon 
ſhould be elected into any Corporation- oſſices, who had not ta- 


ken the facrament in the church of England within a year pre- 


ceding the time of ſuch election; and Feral of them, accord- 
ingly, paid their fines, to the amount of above fifteen thouſand 
pounds. 
ing they could not be obliged, by law, to ſine for not ſerving an 
office to which they were, by law, uneligible. The city, therc- 
fore, brought actions of debt againſt them in a court of their 


own, called the Sheriff's Court, for the recovery of thoſe ſines. 
After many delays the cauſe came to a hearing in the caſe of Al- 


len Evans, Eſq; and judgment was given for the Plaintiff in Sep- 
tember 1757. 


the Court of Huſtings, another city-court, to which an appeal 


lay; and the judgment was there afürmed by the Recorder in 
the year 1759. 


the 


Some at length refuſed to pay their fines, apprehend- 


The defendant Evans brought the cauſe before 


The Defendant then, TRE: writ of error, brought 
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the cauſe before the Court of Judges Delegates, called the Court 


of St. Martin's: the Delegates were Lord Chief Juſtice Willes, 
Lord Chief Baron Parker, Mr. Juſtice Foſter, Mr. Juſtice 
Bathurſt, and Mr. Juſtice Wilmot. Lord Chief Juſtice Willes 
dying be fore judgment given, the reſt of the delegates delivered 
their opinions ſeriatim, July 5, 1762, and un ziim reverſed 
the judgment of the SheriiF's Court and Court of Huſtings. On 


this occaſion the following excellent argument of Mr. Juſtice 
Foſter was delivered. T lie Corporation then by writ of error 


Judges, who had not fat as delegates, except Mr. Juſtice Yates 
| WW who was ill, gave their opinions ſeriatim, Feb. 3d and 4th, 1767, 
upon a queſtion put to them by the Houſe, After which Lord 


| Mansfield in his place as a peer, made the juſtly-admired ſpeech 
N which is here publiſhed ; concluding it with moving, that the 
judgment be affirmed ; which was done immediately without 
any 0 or a dillentient voice. | 
e Tals was a cole of ore: at expeAation; it was intereſting to 
4 the Diſſenters not only in London, but in every Corporation in 


lection, to any number they thought proper; who, provided the 


had the alternative, of ſubjecting themſelves to a proſecution 


to Any amount the Corporation. ihould think fit to impoſe. 


In the argument upon this cauſe, the extent 10 influence of 
the Act of Toleration, and whether it aboliſhed the crime as well 
as the penalties of nonconformity, came under conſideration: 
Jil Vuck! is directly in point to the ſubject of my firſt letter. 


JLHA NAR 


brought the cauſe before the Houſe of Lords, When all the- 


the kingdom; ſince they might, any of them, follow the ſteps 


ol the city of London; make a by-law to fine thoſe who refuſed 
to ſerve Corporatton- offices, under pretence of procuring fit and 
able perſons; and then chooſe Diſſenters who had not taken the 
facrament at church within a year preceding the time of ſuch e- 


city of London had ſucceeded in als leading cauſe, would have 


and to heavy penalties, if they ſerved the office under the i inca- 
pacity incurred by the Corporation- act; or of paying their fines, N 
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"'E HAVE had an opportunity of peruſing copies, taken in 
court, of the arguments of Mr. Juſtice (now Lord Chief Juſtice) 
Wilmot, Mr. Juſtice Bathurſt, and Lord Chief Baron Parker; 
who, together with Mr. Juſtice Foſter, compoſed the Court of 
Judges Delegates. Their reſpective arguments contain very Ju- 
dicious and pertinent obſervations and cogent reaſonings, in 
ſupport of the unanimons judgment given for the Defendant ; 
and they all aſſert the influence and operation of the Tolerati- 
on · act in the extent in which I have pleaded for it, as removing 
the crime as well as penaltics of nonconformity. Mr. Juſtice 
_ Wilmot fays, © It hath taken away both the reatum et pœnam: 
and <« that it is no greater offence in the Defendant not to have 
« received the ſacrament according to the rites of the church of 
„ England, than it is not to be worth fitteen thouſand pounds:” 
the qualification for the office of ſheriff. Mr. Juſtice Bathurſt 
ſays, „The Defendant's diſability was occaſioned by a volunta- 
ry omiſſion, but not default, unleſs it was his duty to receive 
« the ſacrament.” And “ if the Defendant is not by any law 
« obliged to receive the ſacrament annually, he is guilty of no 
default in omiting to do it. Here the Defendant, by bring- 
ing himſelf within the toleration- act, ſheus it was not his du- 
« ty to receive the ſacrament.” And whereas it was objected, 


e That this averment of Mr. Evans, that he could not take the 


« ſacrament according to the rites of the church of England, 

c could not avail him: that it could only be known to he 
« Searcher of all hearts, and the contrary could not be prov- 
ce ed;” Lord Chief Baron Parker replies, that“ Lord Chief 
ac Taſlice Holt in Larwood's caſe was of a different opinion ; 
the plea was diſallowed for want of that averment. The con- 
« trary may be proved, by his having accepted a profitable of- 
ce ficerequiring that qualification, or by other cir cumſtances, 
* ſhewing that he really had no ſuch ſcruples. But if no evi- 
« dence can be given of that inſincerity, he eught to be, and is 
6 excuſed by law.” But though theſe learned judges all agrecd 
in he opinion concerning the toleratico- act, that it aboliſhed 
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DRI N r. 12 5 
the crime of nonconformity, as well as the penalty; ; yet none of 
them gave their reaſons for it ſo fully as Mr. Juſtice Foſter : on 
which account his argument is more appoſite to my particular 
purpoſe than that of any other of the Judges Delegates. And be- 


ſides arguing this point in à very convincing manner, he hath 
likewiſe given a maſterly expoſition of the 2th ſection of the 


Corporation- act, in which Lord Chief Baron Parker declared his 


concurr2nce with him: and on theſe two points the merits of 


the cauſe principally depended, | 


WHEN the Judges delivered their opinions in the Houſe of 


© Lords, they were naturally led, by the wording cf the queſtion 


which the Houſe put to them on the motion of Lord Mansfield, 
into a particular contideration of the meaning of the Toleration— 


E- act; and the ſubſtance of what was then ſaid (together with 
ſome excellent obſervations and reaſonings which were peculiar 
to himſclt) may be ſeen to very great advantage in the ſpeech of 


that Noble Lect” which 1s here preſented to the world, 


Tarkex is one remark wh! ich it may be proper to make, that 


whereas in Larwood's cate, the Court of King's Bench would 
not admit his allegation that he was a Diſſeater, becauſe it was 


made in his rejoinder, and not in his plea z fo that his rcjoinder 
was a A ogg from his plea ; and the Court could not take 
notice of the Toleration- act unleſs it was pleaded, becauſe it was 


a private ſtatute: one of the learned Judges in the Houſe of 


Lords, obſerving upon this, declared his opinion, that the Court 
determined wrong in Larwood's caſe, the Toleration-a& not be- 
ing a private, but a public ſtatute. And for this he aſſigned the 


the following reaſons: that there is no diſtinction between a 


public and a private ſtatute in point of authority, but only of 
notoriety and univeriality. Now the Diſſenters were a body > 
of people well known in the kingdom, and even mentioned in 
ſeveral acts of parliament, and had public ſtatutes enacted againſt 
them before the Toleration- act, which were repealed by that 
at; and therefore it ſhould in all reaſon be conſidered as a pub- 
ä | 4+. %% ᷣ '- 
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lic act: Eſpecially, as in reality it virtually affects all perſons in 
the kingdom, ſetting them at liberty, and giving them a legal 
right to become Nonconformiſts, if they are ſo diſpoſed. And 
the preamble to the act mentions another conſideration as the 
deſign of the legiſlature in paſſing it, which is of the moſt pub- 
lic nature, and of univerſal influence: It faith, © Foraſmuch as 
ſome caſe to ſcrupulous conſciences in the exerciſe of religion, 
* may be an effectual means to unite their majeſties proteſtant 
“ ſubjects in intereſt and affection: Be it enacted, &c. NM 
is it poſſible to conceive, that an act, which related to a bod y of 
people at that time ſo well known as the Diſſenters, which re- 
pealed ſeveral public ſtatutes, which gives liberty of diſſent to 
every one who chooſes to avail himſelf of it; and which was de- 
figned to unite all proteſtant ſubjects in intereſt and affection; is 
: it. poſlible to conceive, that this can be a private act? If ſo, by 
what criterion can we diſtinguiſh between private acts and pub- 
5 lic ones? But to return: „ 


Tax authenticity of the copy, here publiſhed, of the argu- 
ment of that upright and able lawyer, the late Mr. Juſtice Foſter, 
will appear from the following letter of his worthy Nephew : 

and whatever be the defects of my own performance, to which 

that gentleman is very partial ; and of how little advantage ſoe- 
ver the publication of it may be to the world, I reckon it no in- 
conſiderable one to myſelt, that it hath procured me e the acquain- 
tance and friendſhip of Mr. Dodion. 


ELN. 


4 PPENDIX. No. 1. 


A Letter from Micnagr Dobson, Eſq 
ro the Au r 


* 


Revs REND Sin, 


" ADMIRE the letters which you have Iddreſſed to the Ho- 


nourable Gentleman to whom the world is indebted: for the 


celebr ated Commentaries on the laws of England, and think that 
you have very clearly proved in the firſt letter, that ſuch of the 


Diſſenters as comply with the terms of the toleration- act, are 


not in the eye of the law guilty of any crime by reaſon of their 
nonconformity. But though the obſervations which you have 
made for this purpoſe ſeem to be abundantly ſufficient, yet I 
preſume that it will be agreeable toyou to ſee the argument of -- 
the late Mr. Juſtice Foſter, in the cauſe between the city of 
London. and the Diſſenters, as delivered by him at Guildhall in 


July 1762, when the judges delegates gave judgment for Mr. 


Evans the plaintiff in error; and I now ſend it you exactly co- 
pied from his own notes, at the ſame time giving my conſent to 


. the publication of it in an appendix to your letters. 
1 am, with great reſpect, 
Reverend Sir, 


Your moſt obedient humble ſervant, 


E ged.. fan 
Hug. 5 277 0. 
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Mr. Jos Tick FosrER“s Argument in the Caſe of ALLEN Evans, 
Eſa; againſt Sir Tuomas HarkrtsoN, Chamberlain of London, 


HE merits of the caſe will turn on the Corporation and To- F 
leration- acts taken together. One works a diſability on 


the part of the plaintiff in error; the other ſhews that this dif- 


ability doth not ariſe from any criminal neglect i in him. The 
Corporation- act * prohibits the election of Nonconformilts* - the 


. Toleration- act | renders wenden en mier no Wanger a crime. 


Tar intention of the legiſlature in framing the Corporation- 


act was to exclude all Nonconformiſts from corporation oflices. 


The preamble after a ſhort mention of the late troubles goes on 
and faith, . To the end that the ſucceſſion in ſuch corporati- 
« ons may | be molt probably perpetuated in the hands of per- 


„ ſons well affected to his majeſty and the eſtabliſhed | govern-⸗ 


« ment and for the preſervation of the e Peace both iu 


. church and Wir Be it enacted, Ke 


Tars -xclufion Was to be effectel two ways. "The firſt was 


by removing all Nonconformiſts who were then in ollice or 


ſhould come into office before the 25th of March 1663. The 


ſecond, 7 providing againſt the admiſſion of them for the fu- 
ture. 


WII regard to thoſe then in office commiſſioners are ap- 
pointed with extraordinary powers, powers new and unknown 
do the conſtitution, which nothing but the moſt urgent neceſſity, 
real or imaginary, could have juſtified. For they were im- 
powered among other things, at their will and pleaſure to remove 
all corporation ollicers if 0 net deem 15 e por the pubs 
lis 


T 13 Car, II. Nat, 2. c. 1. F w. & M. ſeff. 1. o. 18, 
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lic ſafety, and at their will and pleaſure to fill 8 all vacancies 


occaſioned by ſuch removals or otherwiſe. 


Tuis commiſſion 00 on the 25 th of { March 1663. And 
it is obſervable, that during this commiiifon no mention is made 
of the Sacramental Qualification, The well-known zeal of the 
commiſſioners, men picked and choſen for the purpoſe, with re- 
gard to the exclufion of Nonconformiſts who had been render- 
ed very odious, made an cx preſs proviſion for that purpoſe nced- 
lets as to them. 


Bur when elections were to return into their old channel, 


ſubject only to charter and cuſtom, it was thought neceſſary to 


pat electors, whole zeal in the cauſe might by time and a change 


of circumſtances be abated—it was thought neceſſary to put 


them under a new reſtraint; and to make this reſtraint perpetual. 


This is done by the 12th ſection of the act: Provided alſo and 
« be it enacted, that from and after the expiration of the ſaid 


„ commiſſion, no perion or perſons {hill for ever hereafter be 


placed, electell or choſen in or to any the offices or places a- 
« toreſaid, that ſhall not have within one year next before ſuch 


election or choice taken the ſacrament of the Lord's Supper 
« according to the rites of the church of England; and that e- 


te very fach perſon and per ſons ſo placed, elected or choſen, ſhalt 


& likewiſe take the aforeſaid three oaths, and ſubfcribe the ſaid 


Ep declaration at the ſame time when the oath for the due exe- 
* cution of the ſaid places and offices reſpectively ſhall be admi- 


“ niſtred; and in default hereof, every ſuch placing, election 
„and choice 1 18 hereby enacted and declared to be void.” 20 


3 TY#rs clauſe conſiſts of ta Heanchin e and un 
connected with each other. The firſt regards the perſons hav- 


ing the right and power of election and nomination to e 


tion- oflices : : The ſecond, the candidates alone. 


Tur firſt A my opinion, prohibitory on the electors it 
lays a reſtraint upon them in the exerciſe of their antient right 
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and diſcretionary power in the matter of the election, and con- 


fines them to perſons conforming to the eſtabliſhment in the 


manner preſcribed by the act. No perſon not, previouſly - qua. 
lified as the act directs, ſhall for ever hereafter be elected. What 
is this but ſaying, That no corporation having the right of e- 
lection ſhall for ever hereafter elect wy perſon not fo | previout: 
ly N 18 


Tux ſecond Branch of the clauſe regards only the candidate, 
and upon a ſuppoſition that he may have been eligible and ac- 


tually elected, requires ſomething further to be done by him, 


the taking and ſubſcribing the three oaths and declaration ; and 
in default hereof declares the election void. 


1 THEREFORE do not found my opinion on this branch of 
the ſtatute, but on that which prohibits the election of perſons 


not previouſly qualified. For in true Grammar and plain con- 


ſtruction, what is the meaning of the words, 27 default heresf 


the election ſhall be vcid? In default of what ? Plainly in default of 


ſomething required by the act to be done by the candidate after 
his election; not ĩ in default or what this ack doth not reguire of 


: him. | 


I8ay what this act 4oth not require ; for though it ſhould 
| be admitted that the Rubrick did injoin conformity in the inſtan- 


ces therein mentioned, yet {till in the conſtruction of the words, 
in default hereof, as they 
ourſelves & to choſe duties which 71s act alone doth require. 


1 RETURN now to the firſt Rennen of the clauſe. If it be pro- 
hibitory on the electors, as I think it is, the conſequence will be 
that if they having due notice of tffe incapacity of the candidate, 

will proceed to elect a perſon declared by the ſtatute not eligible, 

this ſhadow of an election will be a mere nullity; as being made 
in contravention to the ſtatute, a contravention on the part of 
the electors wilful, and undiſguiſed. 
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ſtand in this clauſe, we muſt confine 
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Ix the preſent caſe it muſt be admitted, that the electors had 
due notice of the incapacity of the Defendant in the action, ſince 
he in his plea avers it, and the Plaintiſf hath not put it in luc, 


Tr1s being fo, it will, I think, be impoſlible to maintain 


| that a right of ation can accrue to the Corporation from a pro- 


| ceeding prohibited by the ſtatute, and (nn > null and 
void from the beginning. 


Ix the cafe of the Mayor of Guildford 100195 Clarke * the 


Court held, That to make a default in the Defendant there 
« muſt have been an election antecedent; and that the election 


« of fuch an one as the Defendant is ab /olutely prohibited 5 the 
EL Patute,? 


Tubus the caſe ſtands with regard to the Corporation. 


Os the other hand, what is the caſe of the Defendant? he i is 
now called upon under a penalty to uſurp an office upon the 
Crown, which uſurpation will ſubject him to a criminal proſe- 
| cution and to a heavy puniſhment. Strange dilemma this! You 
hal, faith the Plaintiff in the action, uſurp upon the crown, or 
for feit the penalties of the By-law, Can the By-law purge the 
| uſurpation ? It cannot, And can it at the:ſame time oblige the 
| Defendant, conſcious of his own incapacity, and apprized of the 
danger of the ulurpation, to venture on it? 1 | think not. 


IT hath beep ſaid, that all corporations Kaye: 2 right to the 
ſervice of their members. They certainly have this right un- 
der proper limitations, but ſtill it is a right ſubject to the con- 


troul of the legiſlature, and in the matter of the election they 


muſt ſubmit to ſuch regulations and reſtraints a3 the ſtatute 
hath laid on them. 


"Fo hath been ſaid, Shall perſons who live in open contempt 
of all Goſpel inſtitutions thelter themſelves under this act? It is 


luflicient 
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ſuilictent at preſent to ſay, that their caſe was not in the con- 
templation of the legiſlature at the time this act was made, and 


cConſequently the Act cannot be extended to them. The Act 


was plainly levelled at perſons of a quite diffe erent char acter; | 


mean the Proteſtant Nonconformiſts. 


Bs $1DKE8s, the Defendant doth not take ſhelter under the 


idle excuſe which the objection puts into the mouths of Debau- 


chees and Unbelievers ; but having plcaded the Toleration-act, 
which will be conſidered in its proper place, he avers, that he 
doth not live in the neglect of Goſpel Ordinances, though he 


entertains ſome ſcruples touching the mode of adminiſtration in 
the Eſtabliſhed Church; and he hopes the Act of Toleration 
Hath ne ata with e in that reſpect. 


* 


A GREAT deal hath been id bench the diſiindion be⸗ 


tween Acts and Proceedings, void in themſelves and only void- 
able; and touching the conſtruction of Statutes declaring certain 
| Pr oceedings void. 


Tk anſwer I ſhall at pr eſent give to What hatli been id on 


that head is, that the point now in queſtion will not turn on that 


branch of the Katute which declares the election void, but upon 


that which abſolutely prohibits it, and conſequently renders it a 


mere vuluty. If Iam night in this, nothing that hath been urg- 


ed upon the head of vid and voidable will be applicable to the 


preſent caſe. 5 


15 hath be. That the confirytion Bow n for! 18 
OVer- partial to Diſlenters, it excuſeth them from offices of Bur- 


den. But doth it not at the ſame time exclude chem from all 
ollices attended with Honour and proßt? And it would ſound 
extremely harfh to ſuy, that the ſame law which, for the rea- 


ſons given in the preamble, excludes them from the one, as fer- 


ons unworthy of public treiſt, hath ſtill left them liable to the o- 


ther, be the truſt that attends the oſſice what it may. The 
Shrievalty 
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Mr Juſtice FosTER's Argument. | 


IT was ad in Larwood's caſex, and I believe it had great 


N weight with thoſe Judges who thought him liable to ſerve the 


oflice, that no man can by his own plea diſable himſelf, or ex- 
cuſe one fault by another. 0 1 15 


T6 is ſufficient on the preſent ocealiog to fay, that Larwood's 


— 


AND he doth not Read it it in e to excuſe one fault by a- 


| nother, but in order to ſhew that the Rubrick, which requires 
all perſons to communicate with the Eſtabliſhed Church three 
times at leaſt in the year, is not now obligatory on him. The 
Toleration-Act, he ſaith, hath taken away the force and effect of 
the Rubrick, with regard to him. Whether it hath or hath 
not done this remains to be conſidered, And J am clearly of o- 


pinion with my Brothers who have ſpoken before me, that it 
hath, ; 


| Tars opinion] I PRETTY” not barely on ſome beinen; branch- 
es of the Act, but likewiſe on the Spirit and races: Fra ame and 
Tenour of it its; 


IT is not to be 80 merely as an act of connivance and 
| exemption from the penalties of former laws; it doth, in my o- 
| pinion, declare the public warſhip among Proteſtant Dallentery ” 
to be warranted by law, and intitled to the public Protection. 


12 T no leſs than four times, upon different occaſions, ſpeaks of 


K K . 55 the 


* Reported i in 4 Mesa 1 12 Mod, 67. 1 Ld. Raym. 29. Salk. 167. and 


ether books. 


| 133 
8 Shrievalty 3 is indeed an oflice of burden, but we e all know that 
it is hKewiſe an office of great importance and ſignal truſt. 


and ſubſtantially differs from the preſent. Lar- 
wood had not properly pleaded the Toleration- act, and there- 
fore could not take advantage of it. The preſent Defendant 
bath properly e it, and Hevn himſelf entitled to te be- 
| nefit of it. 
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1944: Mr, Juſtice Fo $STER's Argument, 

the religious worſhip practiſed among them as a mode of worſhip 
permitted and allowed by that act. What is this but ſaying, that 
it was warranted by Law? The magiſtrate may ſometimes con- 
nive where he cannot puniſh or reform? but what the legiſlature 


permits, allows and takes under its protection, en from that 


i moment to be an offence. 


Wo EN it eaforceth former laws made for obliging all per- 
ſons to reſort to divine ſervice on the Lord's Day, the attend- 
ance upon divine worſhip among the Diſſenters is made equiva- 

2 lent to their attendance at the Churches eſtabliſhed by Law. 


WI TH x regard to the fecal penalties inflicted by the Act up- 
on perſons maliciouſly and contemptuouſly diſturbing public 
worſhip, the places for religious worſhip among Proteſtant Dif- 
ſenters are expreſsly put upon a level with Cathedrals, Pariſh- 

| churches, and Chapels. I ſay, with regard to the ſpecial penal- 
ties of this Act, they are put upon a level. For though per- 
ſons diſturbing the public worſhip in the Eſtabliſhed Church 
may be liable to proſecutions of another kind, yet with regard 
to the penalties inflicted by this act, diſſenting meeting. houſes 
and pariſh churches ſtand upon the ſame oo 


And perſons officiating as Teachers or e in their con- 
gregations are exempted from ſerving on juries and executing 


public offices in as full a manner, and I preſume upon the ſame 
principles, as the eſtabliſned Cler gy are exempted by the 


common law. 


B. ES 1D E 58, let the Toleration-a& bs conſidered barely: as ex- 
empting Proteſtant Diſſenters from the penalties of all former 
Jaws inflicted /ingly on account of their nonconformity. In this 


light at leaſt it muſt be conſidered. And conſidered in this light 


it will be very difficult to conceive that the Legiſlature intended 
to leave them ſtill open to eccleſiaſtical cenſures for not comply- 
in 8 With this Kubrick. 5 


THUs 


And that the Act having diſpenſed with the Defendant's confor- 
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Tuus much I thought proper to ſay touching the general 
frame and apparent intention of the Toleration- act. But the 
point will not ſtand upon inferences and concluſions drawn from 
the ſpirit and frame of the act. It expreſsly provides that they 
ſhall not be proſecuted in any Eccleſiaſtical Court for or by rea- 
ſon of their nonconformity to the Church of England. 


1 may be eaſily ſhewn that all proſecutions founded on the 
Rubrick were carried on in the eccleſiaſtical courts, and not 
elſewhere : conſequently a perſon intitled to the benefit of chis ; 
Act, 1s not now phage. 4: to conform to the Rubrick, 


— 


I concLvuDt therefore that che Corporation. Act being pro- | 
hibitory on the Electors, every election made in contravention 
to it with notice of the incapacity of the Candidate, and of his 
legal excuſe founded on the Toleration- act, is a mere nullity. 


mity to the Rubrick, the judgment again him mut ber re- i 
verſed. 1 
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It is proper, as an Introduction to the folle toing Speeth, fo pr of the 
Queſtion which the Houſe of Lords put to the Judges; as alſo their 
Opinions upon it: A Queſtion, which the Noble Lord who moved 


it hath worded with ſuch preciſion, that it is hardly poſſible the 


point on which the Cauſe turns, ſhould be e on any future 
vecaſir GN. 


| ExTRa ACT from the Jounxars of the 
Hovss or Lonps. 


Dis Fins. v2 Januar 1767, 


Chamberlain of London. 
rs againſt ; 
E VA N s. 


the cauſe upon a writ of error brought 
into this Houſe, wherein the Chamberlain of the City of Lon- 


don is Plaintiff, and Allen Evans, Eſq; Defendant; and the 
council for the Defendant having been heard; as alſo one coun- 


cil for the Plaintiff by Way of reply ; the council were e directed 


to withdraw, EE 


Ax D it being 550 chat” the 3 be directed to deli- 


ver their opinions upon the following Queſtion: 


Wurr nn upon the facts admitted by the leadio gs in 
5 Sthis Cauſe, the Defendant is at liberty, or ſhould be allowed 


to object to the validity of his election on account of his 
nagt having taken the ſacrament according to the rites of the 
church of England within a year before, in bar of this 


action! * 


Tu E ſame was agreed to, and the faid Queſtion was accord- 
ingly put to the e Judges. 


Wurkzurox the W deſiring fome time might be al- 
lowed them for that Purpoſe; 33 


ORDERED, 


oN! (een to erde 5 
were called in to be further heard in 
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ö ac 
ORDERED, EG 11 
* "THAT the further hearing of the ſaid Cauſe be adjourned | to 
5 T ueſday next; and that the Judges do chen attend to deliver g 
T0 Opinions upon the ſaid . „„ 1 
Dis Martis 27 Famarii 1767. 5 vt 
TE k order of the day being read for the further hearin g of the ou 
Cauſe wherein the Chamberlain of the city of London is Plain- ac 
tiff, and Allen Evans, Eſq; i is Defendant, and for the Judges to it 
deliver their opinions upon the Queſtion propoſed to them on th 
"Thurſday laſt; the Lord Chancellor acquainted the Houſe, That 32g 
the Judges differed in their opinions. and that they deſired, that ju 
further time might be allowed them for giving their opinions T1 
upon the ſaid 9 „„ 5 
ORDERED, — 55 N ö 
r the further hearing of the fad Cauſe be adjourned to 
this day ſevennight; and that the Judges do chen attend to de. 5 
liver their opinions upon the laid Queſtion. — 2 
Die Ma rtis 3 Februar ii 1767. 5 5 S = 
the 
＋ UE order of the day being read for the farther bearing. oi W dan 
the Cauſe upon the writ of error, wherein the Chamberlain * 
of the city of London is Flaintiff, and Allen Evans, Eſq; 1s De- 16 | 
fendant, and for the Judges to deliver their opinions upon the oy 
Queſtion propoſed to them on Thurſday the 22d day of January M 
laſt; the Lord Chancellor acquainted | the Houſe, That the gave 
Judges differed in their opinions 3 ; and thereupon they were di. i 
rect ted to deliver tl heir opinions ſeriatim, with their reaſons. MM 
- gave 
Ace C 0 2 D 1 NG L Ys 8 
Mx. Juſtice Hewitt was heard, and gave his reaſons, and con- field 


cluded with his opinion, that the Defendant is at liberty, and 
ſhould be allowed to object to the * of bis election, on 
account 


* 


con- 
and 
5 On 


ount 
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account of his not haviag taken the ſacrament according to the 


rites of the church of England within a year before, in bar of 
this action. 


Ms. juſtice Aſton heard, and was ot the ſame opinion, and 
ave his reaſons. 


Nita Baron Perrott hea; ad gave his reaſons, and conclud- 
ed with his opinion, That the Defendant is not at liberty, nor 


ought to be allowed to object to the validity of his election on 


account of his not having taken the ſacrament according to the 
rites of the church of England within a year before, in bar of 


Mu. juice Gould beard: and was of the fame opinion as Mr. 


Juſtice Aſton, and gave his reaſons. 


ORDERED, 


uA r the fu rther conſideration of the ſaid Cauſe be ad- 
bourned til to- morrow; and that the Judges do then attend. 


Die Mercuri 4 Februarii 176 7. 


Tux oder of the Day being read for the further 1 of 

| the Cauſe upon the writ of error wherein the Chamberlain of 
the city of London is Plaintiff, and Allen e i is Defen- 
dant; and for the Judges to attend. | 


Ma. Baron Adams was heard, and gave his reaſons, and con- 


cluded with his opinion, T hat the Detendant 1 is at 15 Ec. 


MV. Baron Smytlie heard, and was of the fame opinion, and | 
| ge his reaſons. ny VV 


Mx. Juſtice Clive heard, and was of the ſame opinion, and 
gave his reaſons. —Thus far the journals. 


As ſoon as the Judges had given their opinions, Lord Manſ- 


field made the following * 985 
LI Oe lord 
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Lord MaxspFIEL D' Speech in the Houſe of Lords, in the Cafe 
of the Chamberlain 5 Londen again AL LLEN Evaxs, E/ 755 


My Lo nds, 


8 made the motion for taking the opinion of the learned 


Judges, and propofed the queſtion your Lordſhips have 


beck pleaſed to put to them; it may be expected, that 1 fhould 
make ſome further motion, in cuniequence of the opinions 


they have delivered. 


IN moving for the opinion of the Judges, I had two views: 


The firſt was, that the Houſe might have the benefit of their aſ- 
ſiſtance, in forming a right judgment in this cauſe now before 
us, upon this writ of error: The next was, that, the queſtion 
being fully diſcuſſed, the grounds of our judgment, together 
with their exceptions, limitations, and reſtrictions, might be 

clearly and cer tainly known; as a rule to be followed hereafter, 
in all future caſes of the like nature: And this determined me_ 
as to the manner of wording the queſtion, © How far the De- 
1 30 fendant might, in the preſent caſe, be allowed to plead his 

746; diſability in bar of the action brought againſt him ?? pe 


Tu ateliion: thus worded, ſhows the point upon which 
your Lordſhips thought this cauſe turned; and the anſwer ne- 


ceſſarily fixes a criterion, under what circumſtances and by what 


perſons ſuch a diſability may be pleaded, as an exemption from 


the penalty inflicted by this by-law, upon . Who decline 
taking upon them the office of Sheriff, | | 


lx every view in which I have been able to conſider this mat- 
ter, I think this action cannot be ſupported. 


Is they: als on the Corporation- act; by the literal and ex- 


preſs proviſion of that act no d- perion. can be elected, who hath 


not 


th 


out though they ſhould comply: and then it fur ther enacted, 


* * * 
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mg 
not within a year taken the ſacrament in the Church of England: 
the Detendant hath not taken the ſacrament within a ear: he 
1 not thercfore elected. Here they fail. 


Is they g ground it on the general deſign of the legiſlature in 
pailing the Corporation- acts the deſign was to exclude the Diſ- 


ſenters from office, and diſable them from ſerving. For 1n thoſe 


times, when a ſpirit of intolerance prevailed, and ſevere mea- 


ſures were purſued, the Diſſenters were reputed and treated as 


perſons ill- affected and dangerous to the Government: The De- 
fendant therefore, a Difſenter. and in the eye of this law a per- 
ſon dangerous and ill- affected, is excluded from office, and Qu : 


abled krom ſerving. Here they fail. 


Ir th Cy ground the action on He ws by-law ; ſince that 
by law was profeſſedly made to procure fit and able perſons to 


ſerve the office, and the Defendant is not fit and able; being 


expreſoly diſabled by Statute⸗ law; here too THF. fail, 


ir they ground it on his diſability being owing to a neglect of. 


taking the ſacrament at church, when he ought to have done it; 


the Toleration- act having freed the Diſfenters from all liste | 
to take the ſacrament at church, the Defendant is guilty of no 


neglect, no criminal neglect. Here therefore they fail. 


% 


Ta ESE points, my Lords, will appear clear and plain. 


5 HE "Gorvarations -act, les by the Defendant as render- 
ing him uneligible to this office, and incapable of taking it up- 
on him, was moſt certairlfy intended by the legiſlature to pro- 


hibit the perſons therein deſcribed being elected to any corpo- 


ration - oſſices, and to diſable them from taking ſuch oſſices up- 
on them. The act had two parts: Firſt it appointed 2 commitl-- - 
ſion for turning out all that were at that time in office, who _ 
would not comply with what was required as the condition of 


their continuance therein, and even gave a power to turn them 


L l 2 that 
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that from the termination of that commiſſion no perſon here- 
after who had not taken the ſacrament according to the rites of 


the Church of England within one year. preceding the time of 


ſuch election, ſhould be placed, choſen, or elected, into any of- 
fice of or belonging to the government of any corporation: 
and this was done, as it was expreſsly declared in the preamble 


to the act, in order to perpetuate the ſucceſſion in corporations 


in the hands of perſons wen: affected to the ene in 
: e and ſtate. | 


I x was not their deſign, as bath been faid*, * to bring ſuch 


5 BY perſons into corporations by inducing them to take che ſacra- 

ment in the church of England;“ the legiſlature did not 
mean to tempt perſons who were ill- affected to the government, 

occaſionally to conform: It was not, I ſay, their deſign to bring 


them in ; they could not truſt them, leſt they ſhould uſe the 


power of their offices to diſtreſs and annoy the ſtate. And the 5 
reaſon is alledged in the act itſelf: it was becauſe there were 
& evil ſpirits” amongſt them; and they were afraid of evil ſpirits 


and determined to keep them out: And therefore they put it out 


of the power of electors to chooſe ſuch perſons, and out of 
their power to ſerve; and accordingly preſcribed a mark or cha- 
racer, laid down a deſcription whereby they ſhould be known 
and diſtinguiſhed by their conduct previous to ſuch election; 


inſtead of appointing a condition of their ſcrving the office, re- 


ſulting from their future conduct, or ſome conſequent action to 
be performed by them: they declared ſuch perſons incapable of 
being choſen, as had not taken the ſac __ in the church with- 
out this mark of their 
affection to the church, they could not be in N and chere 


in a year before ſuch election; and 


could be no election. 5 


5 UT as the law 1 Good, no man canid 33 pleaded this | 


diſability, reſulting from the corporation- act, in bar of ſuch an 
action as is NOW "rough Against the Defendant; Fouts tlliis 


' difability Þ 


— 


. 
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diſability was owing to what was then in the eye of the law a 


crime; every man being required by the canon-law, received 


and confirmed by ſtatute- law, to take the ſacrament in the 
church at leaſt once a year: The law would not permit a man 


to ſay, that he had not taken the ſacrament in the Church of 


England; and he could not be allowed £0 plead it in bar of any 
action brought . him. 


Bur the caſe is quite altered ſince the act of Toleration: : It is 


now no crime for a man,. who is within the dcioription ot that 
Act, to ſay he is a Diſſenter; nor is it any crime for him not to 
take the ſacrament according to the rites of the church of Euge 


land: Nay, the crime is, if he does it contrary to the diclates 
of his own conſcience. 5 


Ir it is a crime not to take the ſacrament at church.” it muſt d 
bea crime by ſome Law; which muſt be either Common or Sta- 
tute- law, the Canon: law inforcing it depending wholly upon the 
| Statute-law. Now the Statute-Ja'y is repealed as to perſons ca- 
| pable of pleading that they are fo and fo qualified; and there- 
fore the Canon-law is repealed with regard to thoſe perſons. If 
it is a crime by Common-law, it muſt be ſo, either by Uſage or 
Principle. There is no uſage or cuſtom independent of politive 
law, which makes Nonconformity a crime. The eternal prin- 
|  ciples of Natural Religion are part of the Common-law : The er- 
ſential principles of Revealed Religion are part of the Common- 
law; ſo that any perſon reviling, ſubverting or ridiculing them, 


may be proſecuted at Common- law. But it cannot be ſhewn 


from the principles of Natural or Revealed Religion, that, inde- 5 
pendent of poſitive law, temporal puniſhments ovght to be in- 
flicted for mere opinions with relpect to particular modes of 


worſli P 


4 s 


EE, ERSECUTION for a ſincere, though erroneous conſcience, 
zs not to be deduced from reaſon or the fitneſs of thin 85 3 it can 
only ſtand upon poſitive law. 


* 
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Ir hath been ſaid*, that the Toleration- act only amounts 
cc to an exemption of Proteſtant Diſſenters from the penalties of 
5 certain laws therein particularly mentioned, and to nothing 
„ more; that if it had been intended tobear, and to have any 
„ operation upon the Corporation-act, the Corporation. act 
ce ought to have been mentioned therein; and there apght to 


ec have been ſome enacting clauſe, excmpting Diſſenters from 
N proſecution i in conſequence of this act, and enabling them to 


cc plead their not having received the ſacrament according to 


c the rites of the Church of England, in bar of ſuch action.“ | 


But this is much too limited and narrow a conception of the 
Toleration- act: which amounts conſequentially to a great deal 


more than this; and it hath conſequentially an influence and o- 
peration upon the Corporation - act in particular. The Tolera- 


tion- act renders that which was illegal before, now legal; the 
Diſſenters way of worſhip is permitted and allowed by this act; 


it 1s not only exempted from puniſhment, but rendered inno- 

cent and lawful; it is eſtabliſhed: it is put under the protection, = 

and is not merely under the connivance, of the law. In caſe 
thoſe who are appointed by law to regiſter Diſſenting places of 

worſhip, refuſe on any pretence to do it, we malt, upon . 


5 cation, ſend a Mandamus to compel them. 


N o W there cannot be a plainer poſition, than that the law T 
protects nothing, in that very reſpect in which it is in the eye 
of the law, at the ſame time, a crime. Diſſenters within the 
deſcription of the Toleration · act, are reſtored to a legal conſide- 
ration and capacity; and an hundred conſequences will from 

5 thence follow, which are not mentioned in the Act. For in- 
ſtance, previous to the Toleration- act, it was unlawful to de- 


viſe any legacy for the ſupport of Diſſenting Congregations, or 


for the benefit of Diſſenting Miniſters; for the Law knew no 
ſuch aſlemblics, and no ſuch perionn; and ſuch a deviſe was ab- 


_ folutely - 


Mr. Baron Perrot. 
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folutely 220 being left to what the law called ſuper ſtitious pur- 


poſes. But will it be ſaid in any Court in England, that ſuch a 


deviſe is not a good and valid one now? And yet there is no- 


thing ſaid of this in the Toleration- act. By that Act the Diſſen- 


ters are freed, not only from the pains and penalties of the laws 
therein particularly ſpeciſied, but from all eccleſiaſtical cenſures, 


and from all penalty and puniſhment whatſoever on account of 
their Nonconformity; which is allowed and protected by this 
act, and is therefore in the eye of the law no longer a crime. 
Now if the Defendant may ſay he is a Diſſenter; if the Law 
doth not ſtop his mouth; if he may declare, that he hath not 
taken the ſacrament according to the rites of the Chprch of 
England without being conſidered as criminal; if, I ſay, his 
mouth i is not ſtopped by the Law, he may then plead his not 
having taken the ſacrament according to the rites of the Church 


of England, in bar of this action. It is ſuch a diſability as doth 


not leave him liable to any action, or to any 8 or PORT: CD 
| ment whatſoever, 


. indeed faid *to be © a maxim in law, That 2 man ſhall 5 
e not be allowed to diſable himſelf.” But when this maxim is 
applied to the preſent caſe, it is laid down in too large a ſenſe; 
5 1 ſay, when it is extended to comprehend a legal diſability, it 

is taken in too great a latitude, What! ſhall not a man be al- 


lowed to plead, that he is not fit and able? Theſe words are in- 


ſerted in the By-law, as the grourfd of making it; and in the 
Plaintiff's declaration as the ground of his action againſt the De- 
fendant: it is alledged, chat the Defendant was fit and able, 


and that he refuſed to ſerve not having a reaſonable excuſe. It 


is certain, and it is hereby in effect admitted, that if he is not 
it and able, and that if he hath a reaſonable excuſe, he may > 
plead it in bar of this action. Surely he may plead, that he is 
not worth fifteen thouſand pounds, provided that was really 
the caſe, as a circumſtance that would render him not fit and 
able. And if the law allows him to ſay, that he hath not taken 
the ſacrament according to the rites of the Church of England, 


bang 


* Mr, Baron Perrot. 
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being within the deſcription of the Toleration- act; he may plead | If 
that like wie; to ſhew that hei is not fit and able: Je 3 1 a reaſon- 1 
able, it is a lawful excuſe. 3 | ( 

| ar 


Mr Lots; the meaning of this maxim, „ That a man ſhall 
cc not diſable himſelf,” is folely this, That a man ſhall not diſ- 

able himſelf by his own wilful crime: And ſuch a diſability the 
law will not allow him to plead. If a man contracts to fell an 1 
eſtate to any perſon upon certain terms at ſuch a time, and in the | 


mean time he ſells it to another; he ſhall not be allowed tofay, = 
Sir, I cannot fulfil my contract; it is out of my power; I have Ewe: 
' ſold my eſtate to another. Such a plea would be no bar to an vp 
action, becauſe the act of his ſelling it to another is the very wh 
breach of contract. So likewiſe a man, who hath promiſed mar- 0 
riage to one lady, and afterwards marries another, cannot plead | 1:1 
in bar of a proſecution from the firſt lady, that he is already | 
married; becauſe his marrying the ſecond lady is the very breach | 1 
of promiſe to the firſt. A man ſhall not be allowed to plead, 1 
that he was drunk, in bar of a criminal proſecution, though per- I 2 
| haps he was at the time as incapable of the exerciſe of reaſon as * n 
if he had been inſane; becauſe his drunkenneſs was itſelf a crime; 1 * p 
he ſhall not be lowed to excuſe one crime by another. The do 
Roman ſoldier, who cut off his thumbs, was not ſuffered to beer 


plead his diſability for the ſervice, to procure his diſmiſſion with opin 
impunity ; becauſe his incapacity was deſignedly brought on coul 
him by his own wilful fault. And Iam glad to obſerve ſo good mig! 
an agreement among the Judges upon this point, who have an a. 
Rated it with 2 preciſion and clearneſs. 1 for b 


8 Wick N it was ſaid & therefore: That © a man cannot plead 
ee his crime, in excuſe for not doing what he is by law required 
« todo;” it only amounts to this, That he cannot plead 1 in ex- 
cuſe what. when pleaded, is no excuſe : but there is not in this 

| the ſhadow of an objection to his pleading what is an excuſe, 
pleading a legal hs ae If he is nominated to be a 
Juſtice 


Mir. Baron Perrott, 
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Juſtice of the Peace, he may ſay, I cannot be a Juſtice of Peace, 
for I have not an hundred pounds a year. In like manner a Diſ- 
ſenter may plead, I have not qualified, and I cannot qualify, 
and am not obliged to qualify ; ; and you have no right to fine me 
for not ſervin g- ' 


| | IT hath been ſaid*, That* the King hath a right to the ſer- 
| «© vice of all his ſubjects. And this aſſertion is very true, pro- 


on of this general right i in particular caſes, a man may plead 4 
Natural or Civil diſability. May not a man plead, that he was 
upon the high ſeas? May not idiocy or lunacy be pleaded? 
which are Natural diſabilities: Or a judgment of a court of law? 


and much more, a judgment of Parliament? which arc Civil 
F diſabilities. 


IT hath been faid n to be © a maxim, that r no man can n plead 


60 act done, at that time; becauſe,” it is ſaid, if he was a lu- 


as | 4e natic, he could not remember any action he did during the 


period of his inſanity,” And this was doctrine formerly laid 
down by ſome Judges; but I am glad to find, that of late it hath 


been generally exploded ; for the reaſon aſligned for it is, in my 


, might Juſtly ſay, If he ever executed ſuch a deed, or did ſuch 


1 for he did not doit either before or Ange that time. 5 


: pleaded ore tenus ; the man pleaded that he was at the time out 


; out of your ſenſes? No man that is ſo, knows himſelf to be ſo. 


* Mr, Baron Perrot. --——+ Mr. Bare Perrot. 


vided it be properly qualified. For ſurely, againſt che operati- 


„ his being a lunatic, to avoid a decd executed, or excuſe an 


opinion, wholly inſufficient to ſupport it; becauſe, though he 
could not remember what paſſed during his inſanity, yet he 


an action, it muſt have been during his confinement or lunacy ; 


Asto the caſe, in which a man's 1 of infinity. was actually 
| "Ry aſide; it was nothing more than this: It was when they 


ol his ſenſes. It was replied, How do you know that you was 


And according his plea was upon this quibhie. {ct alide ; not be- 
2 | M m | cauſe 
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cauſe it was not a valid one, if he was out of his ſenſes ; but be- 
cauſe they concluded, he was not out of his ſenſes. If he had 

alledged, that he was at that time confined, being apprehended 
to be out of his ſenſes ; no advantage could have been taken of 
his manner of expreſſing himſelf; and his plea mult have been 
allowed to be good. 


Asto aso caſe; ; he was not allowed the benefit of the 
Toleration- act, becauſs he did not plead it. If he had inſiſted 


on his right to the benefit of it in his plea, the judgment muſt 
have been different. His inſerting it in his replication was not 


allowed, not becauſe it was not an allegation that would have 


* excuſed him, if it had been originally taken notice of in his plea; 
but becauſe its being only mentioned attcrwards was a depar- 
ture from his Plea. 


I x the caſe of the Mayor of Guildford, the'l Toleration- act was 


"leaded the plea was allowed good, the diſability being eſteem· 


ed a lawful one; and the Jud e Was right. 


Ax D here the Defendant hath Kkewife inſiſted on his right 


to the benefit of the Toleration- act in his plea; he faith he is 


| bona fide a Diſſenter, within the deſcription of the Toleration- 


act; that he hath taken the oaths and ſubſcribed the declaration 


reared by that Act to ſhew that he is not a Popiſh Recuſant; 
that he hath never recerved the ſacrament according to the rites 
of the Church of England, and that he cannot in conſcience do 
it; and that for more than fifty years paſt he hath not been pre- 
ſent at Church at the celebration ef the eſtabliſhed worſhip; 
but hath conſtantly received the ſacrament, and attended di- 
vine ſervice, among the Proteſtant Dilleaters.”/ And theſe facts 
are not denied by the Plaintiff : though they might eaſily have 
hn traverſed, and it was incumbent upon them to have done 
It, if they had not known they ſhould certainly fail in it. There 
can be no doubt therefore, that the Defendant is a Diſſenter, an 


honeſt conicientious Diſſenter; and no conſcientious Diſſenter 


can take the ſacrament at church; the Defendant ſaith he can- 
not 


d 
d 
f 
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not do it, and he is not obliged to do it. And as this is the 


caſe, as the Law allows him to ſay this, as it hath not ſtopped 
his mouth; the plea which he makes is a lawful plea, his diſabi- 


lity being through no crime or fault of his own ; 1 ſay, he is diſ- 


abled by Act of Parliament, without the concurrence or inter- 
vention of any fault or crimeof his own ; and therefore he may : 
plead this * in bar of the preſent action. 


Tux caſe of “ Athieſts and Infidels”® i is out of the preſent 
queſtion; they come not within the deſcription of the Tolerati- 
on -. act. And as this is the ſole point to be enquired into, in all 
caſes of the like nature with that of the Defendant, who here 
pleads the Toleration- act; Is the man bona fide a Difſciiter with- 

in the deſcription of that Act; If not, he cannot plead his diſ- 
ability in conſequence of his not having taken the ſacrament in 
the church of England: if he is, he may lawtully and with ef? 
fett plead it, in Be of ſuch an action. And the queſtion, on 
E which this diſtindtion 3 is grounded, muſt be tried by: ajury. 


Ir hath been fad f, that « this ben: 2 matter between God ©: 


& anda man's own cqnicience, it cannot come under the cog- 


« nizance of a jury.“ But certainly it may: and though God 
alone is the abſolute judge of a man's religious profeſſion, and 
of his conſcience; yet there are ſome marks even of ſincerity; 

among which there is none more certain than conliſteney. : 
Surely a man's ſincerity may be judged of by overt-acts : It is 


a juſt and excellent maxim, which will hold good in this as in 


all other cafes, © By their fruits ye ſhall know them.” Do 
they] do not ſay go to Meeting now and then but do they 
frequent the Meeting-houſe? Do they join generally and ſtated- 
ly, in divine worſhip with diſſenting congregations? Whether 
they do or not, may be aſcertained by their neighbours, and by 
| thoſe who frequent the ſame places of worſhip. In cafe a man 
hath occaſionally conformed for the ſake of places of truſt and 
profit; in that caſe I imagine, a jury would not heſitate in their 
verdict, If a man then alledges he 1s a Diſſenter, and claims 


Mm z - the 


# Objefed by Mr. Baron Perot. + Mr. Baron Perrot 


n e 


P Er Bn CONTI EE — — . AIM — 
” 4 CN ns PE DIA GRE) PANE CAN BT Ae ia IE ble 1 In FOO A * 5 | —— 
2 5 5 . 1 « 
* 
- | p 


152 Tord MansFIELD'S Speech 


the protection and advantages of the Toleration - act; a jury may 
juſtly find, that he is not a Diſſenter within the defeription of 
the Toleration: act, fo far as to render his diſability a lawful 
one: If he takes the ſacrament for his intereſt, the jury may 
_ conclude, that his ſcruple of FURNITIERES 1 is a falle e when 
: Tet up to avoid a bur then. e 


; * 


Tan Defendant i in the . cauſe 1 that he is a 2 Dil. 
ſenter within the deſcription of the Toleration- act; that he 
huaath not taken the ſacrament i in the Church of England within : 
bone year preceding the time of his ſuppoſed election, nor ever in 

his whole 1 and that he cannot in conſcience do it. 


Cons 5CIENCE is not controdtatle by human laws, nor ame- 
nable to human tribunals. Perſecution, or attempts to force 


conſcience, will never produce conviction; and : are only calcu- 5 
5 lated to make Ayer 1 


My Lords. there never was a ſingle ines from the 84 an 


© times down to our own, in which a man was ever puniſhed for 
erroneous opinions concerning rites or modes of worſhip, but 
upon ſome poſitive law. The common law of England, Which 
is only common reaſon or uſage, knows of no pro ſecution for 
mere opinions: For Atheiſm, Blaſphemy, and reviling the 


Chriſtian Religion, there have been inſtances of perſons proſe- 


cuted and puniſhed upon the common law ; but bare Noncon- 
formity i is no fin by the common law: and all poſitive laws in- 
flicting any pains or penalties for Nonconformity to the eſtabliſſi- 

ed rites and modes, are repealed by the act of Toleration; - and 


Diſſenters are thereby exempted fr om all eccleſiaſtical cenſures. 


Wu A T bloodſhed and ob have been occaſioned: from 
the reign of Henry the Fourth, when the firſt penal ſtatutes Þ 
were enacted, down to the Revolution in this kingdom, by laws 
made to force conſcience! There is nothing certainly more un- 
reaſonable, more inconſiſtent with the rights of human nature, 
more contrary to the #3 irit and 0 of the Chriſtian Religi- 

oh 
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on, more iniquitous and unjuſt, more impolitic, then perſecnti- l 


on. It 1s againſt Natural Re Revealed Religion, and 
ſound Policy, 


8A experience, and a large mind, taught that great man 


the Preſident De Thou, this doari ine: let any man read the ma- 
ny admirable things which, though a Papiſt, he hath dared to 
advance upon the ſubject, in the dedication cf his hiſtory to 
Harry the Fourth of France (which I never read without Tap= 
ture); and he will be fully convinced, not only how crucl, but 
how impolitic, it is to perſecute for religious opinions. Iam 
ſorry, that of late his countrymen have begun to open their eyes, 
ſee their error, and adopt his ſentiments: 1 ſhould not tive 
broke my heart, (I hope 1 may fav ſo without breach of chriſti- 
an charity), it France had continued to cheriſh the Jefuits, and 
to perſecute the Huguenots. There was no occaſion to revoke _ 
the Edict of Nants; the Tefuits needed only to have adviſed a 
plan ſimilar to what is contended for, in the preſent caſe: Make 
a law to render them incapable of office; make another, to 
Ip puniſh them for not ſerving. if they accept, puniſh them (tor 
it is admitted on all hands, that the Defendant in the cauſe be- 
fore your Lordſhips is proſecutable for taking the office upon 
him): If they accept, puniſh them; if they refuſe, puniſh them z 
if they ſay, yes, puniſh them; if they ſay, no, puniſh them. 
My Lords, this is a moſt exquiſite dilemma, from which there 
is no eſcaping ; it is a trap a man cannot get out of; it is as bad 
perſecution as the bed of Procruſtes : Ir: they are too ſhort, 
ſtretch them; if they are too long, lop them. Small would 
have been their conſolation to have been gravely told, The Edict 
of Nants is kept inviolable; you have the full benefit of that a& 
of Toleration, you may take the ſacrament in your own way 
with i impunity; you are not compelled to go to Maſs. Was this 
caſe but told in the City of London as of a proceeding in France, 
how would they exclaim againſt the jeſuitical diſtinction! and 
yet in truth it comes from themſelves: che Jeſuits never thought 
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of it : when they meant to perſecute, their act or” Toleration, 


the Edict of Nants, was repealed. 


1 HIS By- law, by which the Diſſenters are to be rene to 
this wretched dilemma, is a By-taw of the City, a local corporati- 
on, contrary to an Act of Parliament, which is the law of the 


land; a modern By-law, of very modern date, made long ſince | 
the Corporation- act, long ſince the Toleration- act, in the face 


of them: for they knew theſe laws were in being. It was made 


in ſome year of the reign of the late king: I forget which; but 
it was made about the time of building the Manſion-Houſe. Now 


if it could be ſuppoſed, the City have a power of making 


ſuch a By-law; it would entirely ſubvert the Toleration- act, the 

_ deſign of which was to exempt the Difſenters from all penalties; 
for by ſuch a By-law they have it in their power to make every 
Diſſenter pay a fine of fix hundred Pounds, or 225 ſum oy 


5 pleaſe ; for 1 it amounts to that. 


TAE profelled deſign of maklvg this By. * was to Got fit 


5 and able perſons to ſerve the office: and the Plaintiff ſets forth 
in his declaration, that if the Diſſenters are excluded, they ſhall | 
want fit and able perſons to ſerve the office. But were I to de- 
liver my own ſuſpicion, it would be, that they did not ſo much 
| wiſh for their ſervices, as for their fines. Diſſenters have been 
| appointed to this office, one who was blind, another who was 
bedridden; not, 1 ſuppoſe, on account of their being fit and 5 
able to ſerve the oſſice. N03 they were Gſabled both by Nature | 
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W had a ole lately i in the Courts low; of a ates cho · 
: ſen Mayor of a Corporation, while he was beyond the ſeas, with 
his Majeſty's troops in America; and they knew him to be 


1 Did they want him to ſerve the office? No, it was impoſ- 


ſible. But they had a mind to continue the former Mayor a 
year longer, and to have a pretence for letting alide him who 
was now choſen, on all future occaſions, as having. been elect- 


ed betorc. 
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Ix the cauſe before your Lordſhips, the Defendant was by 


law incapable at the time of his pretended election: and it is my 
firm perſuaſion, that he was choſen becauſe he was incapable. 
If he had been capable, he had not been choſen ; for they did 


not want him to ſerve the office. They choſe him, becauſe with- 
out a breach of the law and an uſurpation on the Crown, he 


could not ſerve the office. They choſe him, that he might fall 
under the penalty of their By-law made to ſerve a particular 


purpoſe: In oppoſition to which, and to avoid, the fine there- 


by impoſed, he hath pleaded a legal diſability grounded on two 
Acts of Parliament: As I am of opinion, that his plea i is good, 5 
conclude with moving your Lordfhips, 


Tra 1 che Judgment be affirmed. 


Tur Jodgment was. lnmediatcly affirmed, Wanne bf dl 


cente; and che entry in the Journal” is in the following words: 5 


Die Mlercurii 4 Felruari 1767. 
IT is : 60 00 amd adjudged by the Lords Spiritual and Tem- 


{ poral in Parliament aſſembled, That the Judgment given by the 
* Commiſſioners Delegates appointed to hear the Errors in a 
Judgment given in the Sheriff's Court London, and affirmed by 
the Court of Huſtings, reverſing the Judgment of the Sheriff's 
Court and Court of Huſtings, be and the ſame 1 18 hereby affirm- 
ed; and chat che Record be remitted, 
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ROB ER T BEL L. Books zT LER, of PHILADELPHIA, 
' NorTiFisr u, that in the F AL L of this preſent Year 1773, 
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PUBLISH BY SUBSCRIPTION, 


1 E R * U 8 Oo N 8 
ESSAY ON THE Hisronr oF CIVIL SOCIETY. 


This is a "MEN Author of ouch: Eſtimation, whe® elegant N will greatly alight, 


| by giving an Opportunity of being intimately acquainted with the Sentiments of the Man, whom 


Sir John Dalrymple, (Author of the celebrated Memoirs of Great-Bri itain and Ireland): is Races 
to ſtile, © one of the enden of Modern Phi! ſaphers.“ 


N. B. The Bock will bet bs ndfom- ly priated in one Volume Octavo, with neat binding and 


- lettering, at che Price of 5 EN SHILLINGS Pennſylvania van to the de 


Thoſe * ſubſeribe for SIX Copies will be allowed | a SEVENTH, Gratis. : 


8 5 Intentional E ncourazers who wiſh for a Participation of this Rane Banquet, are re- 


queſted to ſend their Names and Kelidence carly, to ROBERT BELL, Bookſeller 4 
Philadelphia, or to any of the — * in America. 
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s SCRIP T10 Ns are alſo received by aid. ROBERT BELL, aud the 
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